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§ 8-2. Regulations, CT ST § 8-2

d KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

Connecticut General Statutes Annotated -
Title 8. Zoning, Planning, Housing and Economic and Community Development (Refs & Annos)
Chapter 124. Zoning (Refs & Annos) ' -

CGSA. §82
§ 8-2. Regulations

Effective: July 1, 2018
Currentness

{a) The zoning commission of each city, town or borough is authorized to regulate, within the limits of such municipality,
the height, number of stories and size of buildings and other structures; the percentage of the area of the lot that may
be occupied; the size of yards, courts and other open spaces; the density of population and the location and use of
buildings, structures and land for trade, industry, residence or other purposes, including water-dependent uses, as defined
in section 22a-93, and the height, size, location, brightness and illumination of advertising signs and billboards. Such
bulk regulations may allow for cluster development, as defined in section 8-18. Such zoning commission may divide the
municipality into districts of such number, shape and area as may be best suited to carry out the purposes of this chapter;
and, within such districts, it may regulate the erection, construction, reconstruction, alteration or use of buildings or
structures and the use of land. All such regulations shall be uniform for each class or kind of buildings, structures or
use of land throughout each district, but the regulations in one district may differ from those in another district, and
may provide that certain classes or kinds of buildings, structures or uses of land are permitted only after obtaining a
special permit or special exception from a zoning commission, planning commission, combined planning and zoning
commission or zoning board of appeals, whichever commission or board the regulations may, notwithstanding any
special act to the contrary, designate, subject to standards set forth in the regulations and to conditions necessary to
protect the public health, safety, convenience and property values. Such regulations shall be made in accordance with
a comprehensive plan and in adopting such regulations the commission shall consider the plan of conservation and
development prepared under section 8-23. Such regulations shall be designed to lessen congestion in the streets; to secure
safety from fire, panic, flood and other dangers; to promote health and the general welfare; to provide adequate light
and air; to prevent the overcrowding of land; to avoid undue concentration of population and to facilitate the adequate
provision for transportation, water, sewerage, schools, parks and other public requirements. Such regulations shall be
made with reasonable consideration as to the character of the district and its peculiar suitability for particular uses
and with a view to conserving the value of buildings and encouraging the most appropriate use of land throughout
such municipality, Such regulations may, to the extent consistent with soil types, terrain, infrastructure capacity and
the plan of conservation and development for the community, provide for cluster development, as defined in section
8-18, in residential zones. Such regulations shall also encourage the development of housing opportunities, including
opportunities for multifamily dwellings, consistent with soil types, terrain and infrastructure capacity, for all residents
of the municipality and the planning region in which the municipality is located, as designated by the Secretary of
the Office of Policy and Management under section 16a-4a, Such regulations shall also promote housing choice and
economic diversity in housing, including housing for both low and moderate income households, and shall encourage
the development of housing which will meet the housing needs identified in the state's consolidated plan for housing and
community development prepared pursuant to section 8-37t and in the housing component and the other components
of the state plan of conservation and development prepared pursuant to section 16a-26. Zoning regulations shall be
made with reasonable consideration for their impact on agriculture, as defined in subsection (q) of section 1-1. Zoning
regulations may be made with reasonable consideration for the protection of historic factors and shall be made with
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-§ 8-2, Regulations, CT ST § 8-2

reasonable consideration for the protection of existing and potential public surface and ground drinking water supplies.
On and after July 1, 1985, the regulations shall provide that proper provision be made for soil erosion and sediment
control pursuant to section 22a-329. Such regulations may also encourage energy-efficient patterns of development,
the use of solar and other renewable forms of energy, and energy conservation. The regulations may also provide for
incentives for developers who use passive solar energy techniques, as defined in subsection (b) of section 8-25, in planning
a residential subdivision development. The incentives may include, but not be limited to, cluster development, higher
density development and performance standards for roads, sidewalks and underground facilities in the subdivision. Such
regulations may provide for a municipal system for the creation of development rights and the permanent transfer of
such development rights, which may include a system for the variance of density limits in connection with any such
transfer. Such regulations may also provide for notice requirements in addition to those required by this chapter. Such
regulations may provide for conditions on operations to collect spring water or well water, as defined in section 21a-150,
including the time, place and manner of such operations. No such regulations shall prohibit the operation of any family
child care home or group child care home in a residential zone. No such regulations shall prohibit the use of receptacles
for the storage of items designated for recycling in accordance with section 22a-241b or require that such receptacles
comply with provisions for bulk or lot area, or similar provisions, except provisions for side yards, rear yards and front
yards. No such regulations shall unreasonably restrict access to or the size of such receptacles for businesses, given
the nature of the business and the volume of items designated for recycling in accordance with section 22a-241b, that
such business produces in its normal course of business, provided nothing in this section shall be construed to prohibit
such regulations from requiring the screening or buffering of such receptacles for aesthetic reasons. Such regulations
shall not impose conditions and requirements on manufactured homes having as their narrowest dimension twenty-
two feet or more and built in accordance with federal manufactured home construction and safety standards or on lots
containing such manufactured homes which are substantially different from conditions and requirements imposed on
single-family dwellings and lots containing single-family dwellings. Such regulations shall not impose conditions and
requiréments on developments to be occupied by manufactured homes having as their narrowest dimension twenty-
two feet or more and built in accordance with federal manufactured home construction and safety standards which are
substantially different from conditions and requirements imposed on multifamily dwellings, lots containing multifamily
dwellings, cluster developments or planned unit developments. Such regulations shall not prohibit the continuance of
any nonconforming use, building or structure existing at the time of the adoption of such regulations or require a special
permit or special exception for any such continuance. Such regulations shall not provide for the termination of any
nonconforming use solely as a result of nonuse for a specified period of time without regard to the intent of the property
owner to maintain that use. Such regulations shall not terminate or deem abandoned a nonconforming use, bhilding
or structure unless the property owner of such use, building or structure voluntarily discontinues such use, building
or structure and such discontinuance is accompanied by an intent to not reestablish such use, building or structure.
The demolition or deconstruction of a nonconforming use, building or structure shall not by itself be evidence of such
property owner's intent to not reestablish such use, building or structure. Unless such town opts out, in accordance with
the provisions of subsection (j) of section 8-1bb, such regulations shall not prohibit the installation of temporary health
care structures for use by mentally or physically impaired persons in accordance with the provisions of section 8-1bb
if such structures comply with the provisions of said section. Any city, town or borough which adopts the provisions
of this chapter may, by vote of its legislative body, exempt muriicipal property from the regulations prescribed by the
zoning commission of such city, town or borough; but unless it is so voted municipal property shall be subject to such
regulations.

(b} In any municipality that is contiguous to Long Island Sound the regulations adopted under this section shall be made
with reasonable consideration for restoration and protection of the ecosystem and habitat of Long Istand Sound and
shall be designed to reduce hypoxia, pathogens, toxic contaminants and floatable debris in Long Island Sound. Such
regulations shall provide that the commission consider the environmental impact on Long Island Sound of any proposal
for development,
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§ 8-2. Regulations, CT ST § 8-2

(c) In any municipality where a traprock ridge, as defined in section 8-1aa, or an amphibolite ridge, as defined in section
8-laa, is located the regulations may provide for development restrictions in ridgeline setback areas, as defined in said
section, The regulations may restrict quarrying and clear cutting, except that the following operations and uses shall
be permitted in ridgeline setback areas, as of right: (1) Emergency work necessary to protect life and property; (2) any
nonconforming uses that were in existence and that were approved on or before the effective date of regulations adopted
under this section; and (3) selective timbering, grazing of domesticated animals and passive recreation. '

(d) Any advertising sign or billboard that is not equipped with the ability to calibrate brightness or illumination shall
be exempt from any municipal ordinance or regulation regulating such brightness or illumination that is adopted by a
city, town or borough after the date of installation of such advertising sign or biilboard pursuant to subsection {a) of

this section.

Credits .
(1949 Rev., § 837; Nov., 1955, Supp. § N 10; 1959, P.A. 614, § 2; 1959, P.A. 661; 1961, P.A. 569,§ 1; 1963, P.A. 133; 1967,

P.A.801; 1977, P.A. 77-509, § 1; 1978, P.A. 78-314, § 1; 1980, P.A. 80-327, § I; 1981, P.A. 81-334, § 2; 1983, P.A. 83-388,
§6, eff. July 1, 1985; 1984, P.A. 84-263; 1985, P.A. 85-91, § 2, ff. May 1, 1985; 1985, P.A. 85-279, § 3; 1987, P.A. §7-215,
§ 1, eff. July 1, 1987; 1987, P.A. 87-232; 1987, P.A. 87-474,§ 1; 1987, P.A. 87-490, § 1; 1988, P.A. 88-105, § 2; 1988, P.A.
88-203, § 1; 1989, P.A. 89-277,§ I, efl. Oct. 1, 1989; 1991, P.A, 91-170, § 1; 1991, P.A. 91-392, § I; 1991, P.A. 91-395, §
L, eff, July 1, 1991; 1992, P.A. 92-50; 1993, P.A. 93-385, § 3; 1995, P.A. 95-239, § 2; 1995, P.A. 95-335, § 14, eff. July 1,
1995; 1997, P.A. 97-296, § 2, eff. July 8, 1997; 1998, P.A. 98-105, § 3; 2010, P.A. 10-87, § 4; 2011, P.A. 11-124, § 2: 2011,
P.A. 11-188,§ 3; 2015, P.A. 15-227,§ 25, ¢ff. July [, 2015; 2017, P.A. 17-39, § 1, eff. July 1, 2017; 2017, P.A. 17-155, § 2;
2018, P.A. 18-28, §§ 1, 2. eff. July 1, 2018; 2018, P.A. 18-132, § 1, eff. July 1, 2018.)

Notes of Decisions (846)

C.G. S A §82,CTST§8-2
The statutes and Constitution are current through General Statutes of Connecticut, Revision of 1958, Revised to January

1,2019.

End af Document 2 2019 Thomson Reuters. No elaim to original (LS, Governmenl Works.
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§ 8-13. Controlling requirement in case of variation, CT ST § 8-13

Connecticut General Statutes Annotated
Title 8. Zoning, Planning, Housing and Economic and Community Development (Refs & Annos)
Chapter 124. Zoning (Refs & Annos) '

C.G.S.A. § 813
§ 8-13. Controlling requirement in case of variation

Currentness

If the regulations made under authority of the provisions of this chapter require a greater width or size of yards, courts
or other open spaces or a lower height of building or a fewer number of stories or a greater percentage of lot area to
be left unoccupied or impose other and higher standards than are required in any other statute, bylaw, ordinance or
regulation, the provisions of the regulations made under the provisions of this chapter shall govern. If the provisions of
any other statute, bylaw, ordinance or regulation require a greater width or size of yards, courts or other open spaces
or a lower height of building or a fewer number of stories or a greater percentage of lot area to be left unoccupied or
impose other and higher standards than are required by the regulations made under authority of the provisions of this
chapter, the provisions of such statute, bylaw, ordinance or regulation shall govern.

Credits
(1949 Rev., § 847.)

Notes of Decisions (3)

C.G.S5. A . §8-13,CTST§8-13
The statutes and Constitution are current through General Statutes of Connecticut, Revision of 1958, Revised to January

1, 2019.

End of Document 3 2019 Thomsan Revlers. No ¢laim 1o ogdgina ULS, Government Works,
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§ 14-164a. Motor vehicle racing, CT ST § 14-164a

Connecticut General Statutes Annotated ‘
Title 14. Motor Vehicles. Use of the Highway by Vehicles. Gasoline (Refs & Annos)
Chapter 246. Motor Vehicles {Refs & Annos)
Part VII. General Provisions

C.G.5.A. § 14-164a
§ 14-164a. Motor vehicle racing

Currentness

(a) No person shall operate a motor vehicle in any race, contest or demonstration of speed or skill with a motor vehicle
as a public exhibition except in accordance with the provisions of this section. Such race or exhibition may be conducted
at any reasonable hour of any week day or after twelve o'clock noon on any Sunday. The legislative body of the city,
borough or town in which the race or exhibition will be held may issue a permit allowing a start time prior to twelve o'clock
noon on any Sunday, provided no such race or exhibition shall take place contrary to the provisions of any city, borough
or town ordinances. The person conducting such race or exhibition shall provide for first-aid and medical supplies and
equipment, including ambulances, and the attendance of doctors or other persons qualified to give emergency medical
aid, police and fire protection, and such other requirements as will eliminate any unusual hazard to participants in such
race or exhibition or to the spectators. Smoking or carrying a lighted smoking implement shall be prohibited in any
area where fuel is stored or transferred. Each facility, other than a motor cross racing facility, where racing is conducted
shall contain restricted areas which shall be posted with notice that only persons with the appropriate credentials may be
admitted to such restricted areas. Areas of the facility subject to this requirement shall include, but need not be limited
to, the pit area and pit lane, track, media area or areas and any other atea that is unprotected from participating vehicles.

(b) No minor under the age of sixteen years may participate in motor cross racing, except that a minor-thirteen years
of age or older may participate in such racing with the written pérmission of the minor's parents or legal guardian. If
weather or track conditions are such as to make such race or exhibition unusually hazardous, the person conducting
such race or exhibition shall cancel or postpone the same or may require the use of tires of a type manufactured for
such adverse conditions. No person shall conduct or participate in any motor vehicle race or contest or demonstration
of speed or skill in any motor vehicle on the ice of any body of water, The provisions of this section shall not apply
to a motor vehicle with a motor of no more than three horsepower or a go-cart-type vehicle with a motor of no more
than twelve horsepower, when operated on a track of one-eighth of a mile or less in length. Preliminary preparations
~ and practice runs, performed after eleven o'clock in the forenoon, on the date designated in the permit and prior to
cancellation or postponement, shall not be construed to constitute a race or exhibition within the meaning of this section.
No preliminary preparations or practice runs shall be performed before twelve o'clock noon on Sunday. For the purposes
of this subsection, “motor cross racing” means motorcycle racing on a dirt track by participants operating motorcycles
designed and manufactured exclusively for off-road use and powered by an engine having a capacity of not more than
five hundred cubic centimeters piston displacement.

(c) The Commissioner of Motor Vehicles shall adopt regulations, in accordance with chapter 54, ! concerning mandatory
safety equipment for vehicles that participate in any race or exhibition conducted in accordance with the provisions of
this section. Such regulations shall require any equipment necessary for the protection of drivers.

WESTLAW @ 2019 Thomson Reuters. No claim fo original U.S. Governmeant Weorks. 1
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§ 14-164a, Motor vehicle racing, CT ST § 14-164a

{d) Any person participating in or conducting any motor vehicle race or exhibition contrary to the provisions of this -
section shall be fined not more than two hundred dollars or imprisoned not more than six months, or both,

Credits
(1949 Rev., § 3727; 1953, Supp. § 1523¢, eff. July [, 1953; 1935, Supp. § 20204, eff. May 24, 1955; 1957, P.A, 213, § 1;

1958 Rev., § 29-143; 1961, P.A. 359; 1963, P.A. 432; 1971, P.A. 384; 1973, P.A. 73-672,8 1, 2; 1975, P.A. 75-404, § 1, eff.
July 1, 1975; 1984, P.A, 84-254, § 50, eff. July 1, 1984; 1985, P.A. 85-298, § 1, eff. July 1, 1985; 1991, June Sp.Sess., P.A.
91-13,§ 13, eff. Sept. 6, 1991; 1994, P.A., 94-189, § 27, off. July 1, 1994; 1998, P.A. 98-182, § 3, eff. July 1, 1998; 2001, June
Sp.Sess., P.A. 01-9, § 84, cff. July 1, 2001; 2003, Junc 30 Sp.Sess., P.A. 03-3, § 37, eff. Aug. 20, 2003; 2004, P.A. 04-199,
§ 11, eff. June 3, 2004; 2005, P.A. 05-218, § 41, eff. July 1, 2005.)

Footnotes

1 C.G.S.A.§4-166 et seq.

C.G.S. A.§14-164a, CT ST § 14-164a

The statutes and Constitution are current through General Statutes of Connecticut, Revision of 1958, Revised to January

1, 2019,

End of Docinsent 2019 Thomson Reuters. Ne claim o eriginal ULS. Government Works,
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116,00  08/15/2018 ExtisiTs B No
Ex. 1 through 9
117.00  0B/15/2016 exHigiTs B No
. Ex. 10-1 through 10-30
118.00  08/15/2016 exHiBTS & No
Ex. 11 threugh Ex. 15
119.00  08M5/2018 EXHIBITS B No
Ex. 16-031 through 16-400
120,00  08/15/2018 ExHIBITS B No
Ex. 16-401 through 16-499
12160 0811572016 EXHIBITS B No
. Ex. 16-500 through 16-599 -
122.00 0B/15/2016 ExHIBITS B No
https://efile.eservices.jud.ct.gov/CaseDetail/AttyCas JA8 aspx?CRN=3699982 2/28/2019
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Ex, 16-600 through 16-799

123.00  08/15/2018 EXHIBITS B No
Ex. 16-800 through Ex. 16-848

124.00  08/15/2016 exHiBITS B No
Ex. 17 through 35

125.00  0BM5/2016 ANSWER @ No
OF DEFENDANT TO DECEMBER 4, 2015 APPEAL OF LIME ROCK PARK, LLC .

126.00  08/24/2016 AMENDED ANSWER & Na |
Amended Answer of Int. Def. Lime Rock Citizens Council, LLC to 12/4/15 Appeal of Lime Rock Park,

LLG

127.00  09M5/2016 BRIEF & No
Brief of the Plainliff, Lime Rock Park, LLC

128.00  09/27/2015 ‘ORBER B No
RESULT: Order 9/27/2016 HON JOHN MOORE

129.00  10/11/2016 MOTION FOR PERMISSION TG FILE ADDITIONAL DISCOVERY REQUESTS PB SEC 13-9(z) & No
Motion of Intervening Defendant for Permission to Conduct Discovery Regarding Aggrievement
RESULT: Order 11/3/2016 HON JOHN MOORE
Last Updated: Result Information - 11/03/2016

12910 1012412016 ORDER 5 No
RESULT: Order 10/24/2015 HON JOHN PICKARD

130.00  10/14/2016 MOTION FOR EXTENSION OF TIME TO FILE BRIEF & Na
RESULT: Granted 11/3/2016 HON JOHN MOORE

130.10  11/03/2018 ORDER No
RESULT: Granted 11/3/2016 HON JOHN MOORE

131.00  10/19/2016 OBJECTION B Ne
Rasponse to Intervenor’s Moticn to Conduct Discavery
RESULT: Order 11/3/2018 HON JOHN MOORE

132.00  10/19/2016 MOTION FOR PERMISSION TO FiLE ADDITIONAL DISCOVERY REQUESTS PB SEC 13.g(a) 5 No
Maotion of Plaintiff for Permission to Conduct Discovery re: Aggrievement
RESULT: Order 11/3/2016 HON JOHN MOORE

133.00  10/19/2016 CASEFLOW REQUEST (JD-CV-116) B No
per Cour order re: Pretrial/Setilement Conference dates

133.10  10/26/2016 orper & No
RESULT: Granted 10/26/2016 HON JOHN MOORE

134.00  10/19/2016 erier & No
LRCC Appeal Brief

135.00  10/19/2016 exHBITs B No
LRCC Appendix to Appeal Brief (Na. 134.00)

136.00  10/19/2018 eriee 5 Na
of Defendant Planning & Zoning Commission of the Tows of Salisbury

137.00  10/28/2016 MOTION FOR PERMISSION TO FILE BRIEF [F No
Motion to File Reply Brief in Excess of Ten Pages

138.00  11/02/2016 erier & : No
Reply Brief of the Plaintiff Lime Rock Park, LLG

139.00  11/03/2018 ORDER & No

‘ RESULT: Order 11/3/2016 HON JOHN MOORE

14000 11/07/2016 MOTION TO MODIFY - GENERAL & No
Mot. of Inl. Def. Lime Rock Gitizens Council LLC to Modify Pretrial Seftiement Conference Order

14010 142172016 ORDER No
RESULT: Off 11/21/2016 HON JOHN MOORE

141.00  11/16/2016 MOTION FOR PERMISSION TO FILE ADDITIONAL DISCOVERY REQUESTS PE SEC 13-9(z) 5 - No
Motion for Appraval of Discovery Requests (Filed as Supplement to Entry No. 129.00)

14101 11/28/2016 orber B No
RESULT: Granted 11/28/2016 HON JOHN MOORE

14200 1117/2016 MOTION FOR PERMISSION TO FILE ADDITIONAL DISCOVERY REQUESTS PB SEC 13-9(a) 5  No
Mation for Approval of Discovery Requests (filed as supplement to Entry MNos. 131,00 and 132.00)
RESULT: Granted 12/22/2048 HON JOHN MOCRE

14240 1272272016 ORDER & No
RESULT: Granted 12/22/2016 HON JOHN MOORE

143.00 11/18/2016 ORDER & . No
RESULT: Order 11/18/2016 HON JOHN MOORE

144,00  1212/2016 NoTIcE B ‘ No
NOTICE OF LIME ROCK CITIZENS COUNCIL, LLC's WAIVER REGARDING DISQUALIFICATIONS

145,00  12/13/2016 WAIVER - GENERAL [ No

https:/efile.eservices jud.ct.gov/CaseDetail/AttyCas JA9 aspx?CRN=3699982 2/28/2019
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Lime Rock Park, LLC's Waiver re: Disqualification

146.00  1214/2016 D WAIVER - GENERAL & No
Salisbury P & Z's Walver Regarding Disgualification

147.00  12/15/2018 C ORDER 5 No
RESULT: Order 12/15/2016 HON JOHN PICKARD

148.00 0216207 P LETTER @ Ne

149.00  05/05/2017 P MOTION IN LIMINE 5 Na

15000 05/10/2017 C LIST OF EXHIBITS (JD-CL-28/JD-CL-28a) 5 No

151.00  08/29/2017 C ORDER & No
RESULT: Order 82812017 HON JOHN MOORE :

15110 08/20/2017 C orpER B No
RESULT: Order 8/29/2017 HON JOHN MOORE

152,00  08/30/2017 C ORDER & ' No
RESULT; Order B/30/2017 HON JOHN MOORE

153.00 00072017 C OROER B No
RESULT: Order 9/7/2017 HON JOHN MOORE

154.00  09/11/2017 P MEMORANDUM B No
Supplemental Brief of Plaintiff Lime Rock Park, LLC (re: order #152.00)

155.00 09/11/20%7 D MEMORANDUM & No
Supplementa! Brief of Salisbury Planning & Zoning Commission [re Order 152.00]

156.00  09M32C17 D CASEFLOW REQUEST (JD-cv-116) B No
re Order 153.00

156,40 09M4/2017 C ORDER B No
RESULT: Order 9/14/2017 HON JOHN MOORE

157.00  09/25/2017 C ORDERF No
RESULT: Order 8/25/2017 HON JOHN MOQRE

156.00 0W/26/2017 D NoTtice B No
Intervening Defendant's Notice of Supplemental Autharity

159.00 08/26/2017 C orper B No
RESULT: Order 9/28/2017 HON JOHN MOORE

186.00  09/27/2017 D CASEFLOW REQUEST (Jo-cv-116) & No
Request for Additional Argument pursuant {o Order 157.00

180.10  09/28/2017 C orpeR B No
RESULT: Granted 8/28/2017 HON JOHN MOORE

161.00  10/06/2017 D NOTICE OF COMPLIANCE 5 Ne
with Court Order 435704 [159.00] with Tabs A - L

162,00  10/0B/2017 P MOTION FOR ORDER (& No
Motion re: Additional Documents Responsive or Relevant to Court Order #435704

163.00  10/09/2017 C oroer B No
RESULT: Order 1019/2017 HON JOHN MOORE

164.00  10M0/2017 C LIST OF EXHIBITS (JD-CL-28/JD-CL-28a) & No

165.00 01/31/2018 C MEMORANDUM COF DECISION B No

166.00  01/31/2018 C JUDGMENT AFTER COMPLETED TRIAL TO THE COURT WITH NO JURY No
RESULT: HON JOHN MOORE

167.00  02/20/2018 D MOTION TO REARGUE/RECONSIDER & No
RESULT: Order 2/27/2018 HON JOHN MOORE

168.00 02/20/2018 D MEMORANDUM IN SUPPORT OF MOTION & No
To Reargue .

186.00  02/20/2018 D MOTION 7O REARGUE/RECONSIDER [ Ne
(No, 165}
RESULT: Order 2/27/2018 HON JOHN MOGRE

17000 02f20/2018 P MOTION TO REARGUE/RECONSIDER & No
RESULT: Order 2/27/2018 HON JOHN MOORE

171.00  02/27/2018 C " orDER B ‘ No
re; #t# 167, 169 & 170
RESULT: Order 2/27/2018 HON JOHN MOORE

17200 021282018 P OBJECTION TO MOTION 5 ] No
Objection to Commission's Motion 1o Reargue (Dkt. 167.00)

173.00 020282018 P OBJECTION TO MOTION & No

; Otjection fo Council's Mation lo Reargue (Dkt. 169.00)
17400 Q2/28/2018 D MEMORANDUM IN OPPOSITION TO MOTION & Na
2/28/2019
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to Reargue Filed by Plaintiff

175.00 03/02/2018 D OBJECTION TO MOTION ‘No
1o Reargue (No. 170.00); PZC Objection (No. 174.00)
17600  0302/2018 B CASEFLOW REQUEST {JD-cv-116) & . Ne
" RESULT: Granted 3/5/2018 HON JOHN MOCRE
176.10  03/05/2018 C orpER 5 No
RESULT: Granted 3/5/2018 HON JOHN MOORE
177.00  03/06/2018 D EXHIBITS B No
Supplemental to Memorandum in Support of Motion to Reargue [168.00}
17800  03/08/2018 P REPLY MEMORANDUM & No
Reply to Dhjection to Motion to Reargue (Dkt. 174.00)
179.00  03/12/2018 D REPLY & - Na
1o Lime Rock's Objedction to the Commission's Motion to Reargue :
180.00 03/13/2018 D MOTION FOR PERMISSION TO SUPPLEMENT THE RECORD IN ADMINISTRATIVE APPEAL P No
RESULT: Denied 3/20/2018 HON JOHN MOORE
180.10  03/20/2018 C orper & : No
RESULT: Denied 3/20/2018 HON JOHN MOORE
181.00 0411072018 C ORDER @ . 7 No
' RESULT: Order 4/10/2018 HON JOHN MOORE
16200 04/18/2018 D NOTICE OF coMPLIANCE B No
with Court Order #435704 (Docket Enlry 181,00}
183.00  04/24/2018 C ORDER & No
RESULT: Order 4/24/2018 HON JOHN MOORE
184.00  05/03/2018 D NOTIGE OF comPLIaNCE & Na
with Court Qrder 435704 [Docket Entry 1B3,00]
185,00 07411/2018 C ORDER & No
RESULT: Order 7/11/2018 HON JOHN MOORE
188.00 07/17/2018 C  * MEMORANDUM OF DECISION 5 - . No
. Amended
187.00  O7H7I018 C REPLACE RECORD TO PLEADING STATUS {KEYPOINT 2) AND ERASE ALL HIGHER No
KEYPOQINT DATES
188,00  07/17/2018 C JUDGMENT AFTER COMPLETED TRIAL TO THE COURT WITH NO JURY No
RESULT: HON JOHN MOORE
188.50  0%/03/2018 D PETITION FOR GERTIFICATION B/ No
RESULT: Granled 9/21/2018 BY THE COURT
188,55 092112018 € ORDER ENTERED & No
RESULT: Granted 9/21/2018 BY THE COURT
189.00  08/03/2018 D PETITION FOR CERTIFICATION B No
RESULT: Granted 9/21/2018 BY THE COURT .
189,50 09/21/2018 C ORDER ENTERED & No
RESULT: Granted 9/21/2018 BY THE COURT
190,00  08/09/2018 P PETITION FOR GERTIFICATION [5/ No
RESULT: Granted 9/21/2018 BY THE COURT
190.50  09/21/2018 C *  ORDER ENTERED & No
RESULT: Granted 9/21/2018 BY THE COURT
191.00  0w/21/2018 C APPEAL TO SUPREME COURT B No
19200 09/27/2018 D APPEAL TO APPELLATE COURT & No
18300 104022018 P APPEAL TO APPELLATE COURT ALL FEES PaID 7 No
194.00  10/02/2018 D APPEAL TO APPELLATE COURT ALL FEES PAID & Ne
195.00 011772019 C APPELLATE COURT MATERIAL B . No
198,00 01/17/2019 C APPEAL TO SUPREME COURT & No

transfer to supreme court
Last Updated: Additional Deseription - 01/23/2019

Scheduled Court Dates as of 02/27/2019
LU-CV15-6013033-5 - LIME ROCK PARK, LLC v. PLANNING AND ZONING COMMISSION OF THE TOWN OF SALI
# Date Time Event Description } Status
No Events Scheduled

Judicial ADR events may be heard in a court that is different from the court where the case is filed. To check location information

hitps://efile.eservices jud.ct.gov/CaseDetail/AttyCa JATT aspx?CRIN=3699982 2/28/2019
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about an ADR event, select the Notices tab on the top of the case detail page.

Matters that appear on the Short Calendar and Family Support Magistrate Calendar are shown as scheduled court events on this
page. The date displayed on this page is the date of the calendar.

Alt matters on a family support magistrate calendar are presumed ready to go forward.

The status of a Short Calendar matter is not displayed because it is detesminéd by markings made by the parties as required by the
calendar notices and the civild? or familye¥ standing orders, Markings made electronically can be viewed by those who have electronic
access through the Markings History link on the Civil/lFamily Menu in E-Services, Markings made by telephone can enly be obtained
through the clerk’s office. If more than cne motien is on a single short calendar, the calendar will be listed once on this page. You can
see more information on matters appearing on Short Calendars and Family Support Magistrate Calendars by going to the Civil/Family

Case Look-Up® page and Short Calendars By Juris Numben®? or By Court Locationg?,

Periodic changes to terminalogy that do not affect the status of the case may be made,
This list does not constitute or replace official notice of scheduled court events.

Disclaimer: For civil and family cases statewide, case information can be seen on this websife for a period of time, from one yearto a
maximurn period of ten years, after the disposition date. If the Connecticut Practice Book Sections 7-10 and 7-11 give a shorter period
of time, the case information will be displayed for the shorter pericd. Unider the Federal Violence Against Women Act of 2005, cases for
refief from physical abuse, foreign protective orders, and motions that would be likely to publicly reveal the identity or location of a

pretected party may not be displayed and may be available anly at the courts.

Copyright © 2019, Slate of Cennecticut Judicial Branch
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RETURN DATE: DECEMBER 22, 2015 : SUPERIOR COURT
LIME ROCK PARK, LLC : J.D. OF LITCHFIELD
VS. : AT LITCHFIELD
PLANNING AND ZONING COMMISSION OF

THE TOWN OF SALISBURY . : DECEMBER 4, 2015

APPEAL
TO THE SUPERIOR COURT FOR THE JUDICIAL DISTRICT OF LITCHFIELD, 15
West Street, Litchfield, Connecticut 06759, ON THE FOURTH TUESDAY OF DECEMBER,
2015, (DECEMBER 22, 2015), comes LIME ROCK PARK, LLC of 497 Lime Rock Road,
Lakeville (Town of Salisbury), CT 06039 appealing under Connecticut General Statutes Sections
8-8 and 8-9 from a decision of the defendant PLANNING AND ZONING COMMISSION OF
THE TOWN OF SALISBURY enacting certain amendments to the Salis‘bur}r Zoning
Regulations, Plaintiff complains and says: |
1. The defendant, Planning and Zoning Commission of the Town of Salisbury (the
“Commission”), is the duly authorized body of the Town of Salisbury, a
Connecticut municiﬁality, situated in Litchfield County, having all the powers and

duties set forth in the Connecticut General Statutes, including Chapter 124 of the

{W2617474}
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{W2617474)

Connecticut General Statutes (“C.G.S.”), relating to municipal zoning
commissions and their members.

This appeal is from amendments to the Salisbury Zoning Regulations, proposed
by the Commission on or before July 20, 2015 and modified and adopted by the
Commission on November 16, 2015, Notice of the adoption of the amendments
was published in the Waterbury Republican-American on November 24, 2015,
within 15 days of the taking of this appeal.

The amendments pertain to the operation of race tracks and uses accessory to race
tracks, within an area classified by the Salisbury Zoning Regulations as a Rural
Enterprise (“RE”) District.

The plaintiff, Lime Rock Park, LLC (“LRP™) owns property located at 497 Lime
Rock Road, Lakeville (Town of Salisbury, Connecticut 06039 (the “Property™),
within the RE district.

Motor vehiclg racing, contests and demonstrations of speed and skil] have been
conducted at the Property since 1957 on a race track known then as the Lime
Rock Race Track and now as Lime Rock Park (the “Track™). In 1957, such

activities were conducted on all days of the week, jncluding Sundays.

JA14



10.

11.

12

{W2617474}

Activities accessory to the Track in 1957 included, among other things,
automobile shows and e}ghibitions for auto sales, automotive repair and auto
repair pité, lunch counters and stands, camping in all areas of the Property,
television, movie, radio production, and lighting and sound equipment.

On June 8, 1959, the Commission adopted zoning regulations (the *1959
Regulations™).

Section 2.1. of the 1959 Regulati(.)ns divided the Town of Salisbury into various
classes of districts including the RE District, deéignated as “RUE-80".

The boundaries of the various districts were depicted on the “Building Zone Map
of the Town of Salisbury,” dated June 8, 1959, which map was incorporated into
the 1959 Regulations through Section 2.2 thereof.

The LRP Property was virtually the only parcel in the RE District when it was
created in 1959. It continues to be virtually the only parcel in the RE District

today.

. From 1957 to the present, the Track has been the only race track in the RE

District or the Town of Salisbury,

Section 411.21 of the 1959 Regulations listed “a track for racing motor vehicles’

among the “Uses Permitted in [RE] Districts.”

JA15



13.

14.

15.

{W2617474)

Specifically, the 1959 Zoning Regulations permitted “[a] track for racing motor
vehicles, excluding motorcycles, to which admission may be charged, and for
automotive education and research in safety and for performance testing ofa
scientific natﬁe.”

The 1959 Regulations also permitted uses accessory to a race track: “Accessory
uses may include grandstands, judges’ stands, automobile repair pits, rest rooms,
lunch counters or stands. Accessory uses may also include use of the premises for
automobile shows and exhibitions, for the sale of motor vehicles, automotive
parts and accessories and fuels, for manufacturing and automotive repair incident
to the other activities herein permitted. Other accessory uses may also include the
production of television, motion picture or radio programs and the use of
necessary lighting and sound equipment therefor.”

Unlike some uses in the 1959 Regulations which were only allowed “when
specifically approved, after a public hearing, by the [Commission] as conditional
uses and subject to such coﬁditions as the Commission may establish” (for
instance, uses in Section 4.1.7), the 1959 Regulations did not require a property
owner to obtain a permit to operate a race track or uses accessory thereto. All

such uses were permitted as of right in the RE District.
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17.

18.

19.

{W2617474)

Although Section 16,3 of the 1959 Regulations required a property owner to
obtain a permit for constructing, enlarging or moving a building, the 1959
Regulations did not require a property owner to obtain a penﬁit for existing,
permitted buildings or uses. For example, while the private preparatory schools in
Town were required to get pemité for new buildings or uses, they were not
required to obtain permits for existing buildings or existing uses such as running a
boarding schoo!. As such, in 1959, the owner of the LRP Property did not need to
obtain any kind of permit to operate the Track under the 1959 Regulations as a
permitted use.

Pursuant to Section 411.21.1 of the 1959 Regulations, races could be conducted
“during such hours as are permitted by statute.”

In 1935, the Connecticut General Assembly adopted Connecticut General Statutes
(“CG8™) § 898c, the precursor to CGS § 14-164a, governing race track
operations.

As of 1959, § 898¢ was codified as CGS § 29-143 and provided that races,
contests and demonstrations of speed or skill could “be conducted at any
reasonable hour of any week day or after the hour of two-o’clock in the afternoon

of any Sunday, provided no such race or exhibition shall take place contrary to the
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21.

22,

[W2617474}

provisions of any city, borough or town ordinances.” Therefore i_n 1959, LRP
could hold races, contests and demonstrations any day of the week and after 2:00
on Sundays. |

As explained in the “Development Plan for Salisbury” adopted on August 3,
1958, *“[t]he Lime Rock Race Track is an established recreation business of major
proportions” which “legitimately exists as an enterprise operated by citizens of
the town.” It is located in an area “not likely to be developed solely or wholly for
residence., because of its value for business and industry as a large flat area on "
gravelly soil.” The Plan recognized that “[a]s has been stated many times, many
of the nuisance factors objected to by local residents are not within the
jurisdiction of the Commission and can best be dealt with by other legal

procedures.”

- In 1958, a nuisance lawsuit was brought against the-then Property owner by

neighbors of the Track. Neither the Town of Salisbury nor the Commission was a
party to the lawsuit.
On May 12, 1959, a Stipulation of Judgment (the “1959 Stipulation™) was entered

in the above-referenced lawsuit which imposed restrictions on numerous aspects
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of the day-to-day operation of the Track, including but not limited to hours of
racing, as a means to abate noise.

23.  The Stipulation was amended on various occasions, including most recently on
January 14, 1988, in response to requests by LRP/prior owners to address
changing circumstances.

24, Since 1959, there have been various amendments to the sections of the zoning
regulations pertaiﬁing to the RE District and race track operations. The zoning

‘regulations in effect as of the date the Commission proposed the amendments that
are at issue in this appeal are sometimes herein referred to as the “Zoning
Regulations.”

25.  Section 221.2.a of the Zoning Regulations provides that “[n]o races shall be
conducted on any such track except during such howrs as permitted by Court
Order dated 5/12/59 and subsequent related Court Orders on file in the Planning
and Zoning Office, or the Town Clerk’s Office.” As such, the Zoning
Regulations incorporate the 1959 Stipulation and “subsequent related Court
Orders on file”, if any, (referred to in the Zoning Regulations as the “Court

Orders™) only as they pertain to hours of races.

{W2617474}
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26.

27.

28.

{W2617474}

The Connecticut General Assembly has permitted racing, contests and
demonstrations of speed or skill seven days a week since the adoption of § 898¢

in 1935. The current version of CGS § 14-164a allows such activities to “be

. conducted 2t any reasonable hour of any week day or after twelve o’clock noon

on any Sunday” except that the “legislative body of the city, borough or town in
which the race or exhibition will be held may issue a permit allowing a start time
prior to twelve o’clock noon on any Sunday, provided no such race or exhibition
shall take place contrary to the provisions of anjr city, borough or town
ordinances.” (Emphasis added).

On August 24, 2015 and September 3, 2015, the Commission published notice of
the public hearing to be held on the amendments at issue in this appeal in the
Waterbury Republican American and the L'V Journal (Lakeville Journal),
respectively (the “Notice™). The Notice stated that “Copies of the proposed
amendments are on file in the office of the Town Clerk Salisbury Town Hall and
in the Planning & Zoning Office.” The amendments on file are herein referred to
as the “Noticed Amendments.”

The Noticed Amendments, infer alia, incorporated into the Zoning Regulations all

of the terms and conditions of the most recent Stipulation, including but not
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29.

30.

31

32,

{W2617474}

limited to provisions addressing mufflered vs. unmufflered activity, loudspeakers,
non-racing motorcycle activities, camping, use of accessways abutting property
“located at 52 White Hollow Road”, signage and lighting.

The Noticed Amendments also list a “Track for Racing Motor Vehicles” as a use
in Table 205.2 “Table of Uses”, and list “Activities incidental/accessory to Lime
Rock Park™ in Table 205.3 “Table of Accessory Uses.”

The Noticed Amendments do not eliminate race tracks as a permitted use within
the RE District and the Notice provided no warning that the Commission might
consider doing so.

The Cominission held a public hearing on the Noticed Amendments on
September 8, 2015, which was continued to and closed on October 19, 2015.
During the public hearing LRP advised the Commission that days and hours of
racing were governed by Stéte law, specifically, CGS § 14-164a.

On November 16, 2015, the Commission began deliberations on the Noticed
Amendments. At the start of the meeting, the Chairman circulated a modified
version of the Noticed Amendments (the “Meodification”, and as modified, the

Noticed Amendments are referred to as the “Modified Amendments™).
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33,  The Medified Amendments include limits on days and hours of racing and race
car activities, contrary to CGS § 14-164a,

34.  Inrecognition of the fact that an attempt to control the days and hours of racing
and race car activities méy exceed its statutory authority, the Commission
included a new section (221.6) in the Modification which operates as an “in
terrorem” clause, to punish LRP if it successfully challenges any provision of the
Modified Amendments. Specifically, section 221.6 provides that:

If any portion of this section 221.1 shall be found by a
court of competent jurisdiction to be illegal, it is the intent
of this Commission no part of Section 221.1 shall remain
valid, including the amended table of uses adopted
simultaneously herewith providing that a track for racing of
motor vehicles shall be allowed by special permit in the RE
District; it being the intent of the Commission that, if it is
found that the Commission lacks authority to regulate any
aspect of Race Track use as set forth herein, then a track for
Racing of Motor Vehicles shall be found to not be
permitted in the RE District, and any race track use in
existence at the time of the adoption of these regulations
shall have such rights as may exists as a nonconforming use
under these regulations and Connecticut law.

35.  The Resolution of Approval (as drafted by the Commission’s attorney) explained
that “[Section 221.6] has been inserted in light of claims that parts of the existing

L
regulations and proposed amendments may be illegal.”

10
{W2617474}
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36.

37.

38.

{W2617474)

In short, the Commission inserted the “in rerrorem” clause so that if LRP
successfully proved the Commission had exceeded its authority and the Modified
Amendments were illegal, the regulatibns would not revert to those existing
before adoption of the Modified Amendments, but instead, LRP would be
punished through the imposition of a more restrictive zoning classification — that
of a preexisting nonconforming use. As such, the insertion of the in terrorem
provision is intended to punish LRP if it chooses to exercise its right to use the
court system to contest the Modified Amendments.

Although by law, nonconforming uses must be allowed to continue to operate,
they are limited in their rights to expand or change, and the goal of zoning is to
ultimately eliminate them.

Had the Commission provided notice that it would modify the Noticed
Amendments in a way that could result in the Track becoming a preexisting
nonconforming use as opposed to a permitted use, (thus restricting LRP’s ability
to expand and/or change operations as necessary to remain competitive and
viable), LRP would have offered evidence at the public hearing of the many and
significant economic benefits the Track brings to the Town of Salisbury. For

example, in November 2015, LRP responded to a request by the Salisbury -

11
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40.

{W2617474)

Economic Development Commission for a detailed economic report, which report
demonstrated the Track’s economic value to the Town of Salisbury. LRP would
have submitted this report, or a similar report, at the public hearing had it been
given notice of Section 221.6.

Had the public known that the Modified Amendments would potentially eliminate
race tracks as a permitted use (thus restricting LRP’s ability to expand and/or
change operations as necessary {o remain viable), additional individuals and
organizations may have attended the public hearing. For instance, people whose
businesses rel)./ heavily on the Track, as well as people representing groups whose
purpose is to advance economic development and business in Salisbury (such as
the Economic bevelopment Commission or Chamber of Comumerce) may have
attended.

Thus, because the Notice and the amendments on file with the Town.of Salisbury
up to the time that the public hearing closed did not include the Madifications,
neither LRP nor other members of the public could prepare adequately for the
public hea;ing. In fact, the Chairman specifically stated at the opening of the
public hearing that the hearing was not a venue to say all the good the Track does

for the town.

12
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42.

43,

44,

{W2617474}

The Chairman further stated at the opening of the public hearing that the hearing
was not the forum for complaints about the Track, Despite this statement,
complaints were allowed, but LRP was not allowed to rebut such complaints.

The Notice also failed to adequately advise members of the public that they might

‘have an interest in attending the public hearing, and failed to fairly and

sufficiently apprise those who might be affected of the nature and character of the
action proposed, so that such persons or organizations could properly prepare to
participate in the hearing.

The Modified Amendments are contrary to the comprehensive plan because while
the plan (as found in the scheme of zoning) allows race tracks as a permitted use,
the Modified Amendments seek to limit the oineration of a race track to such an
extent that the use will no longer be viable.

The Modified Amendments are contrary to the Town of Salisbury 2012 Plan of
Conservation and Development because they will destroy the viability of the
Track, which in turn will harm numerous small businesses in Salisbury that rely
heavily on Track patrons. This is directly contrary to the Plan’s stated intent to
modify zoning to promote “additional small businesses in Lime Rock village

center (restaurants, general store, boutiques, offices, etc.).” Furthermore, damage

13
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45.

46.

47,

{W2617474}

to the Track’s viability is contrary to the Plan’s goal of “foster[ing] ...
employment opportun‘ities that attract full-time residents to Salisbury.”

The Modification added a provision requiring someone seeking to aménd the RE
District regulations to not only file an application to amend the Regulations, but
also to apply for a special permit. Requiring parties to apply for a special permit
as a condition of being allowed to petition the Commission to amend the Zoning
Regulations is contrary to CGS §8-3(c), which governs the amendment of zoning
regulations and does not require a special permit application.

Based on comments from the Commission members, they interpret the Modified

~ Amendments to compel LRP to choose between filing an application for a special

permit to operate the Track in compliance with the Modified Amendments or
operating as a pre-existing noﬁconfoming use,

Based on comments fgém the Commission, some of the Commissioners may
interpret the Modified Amendments to require LRP to obtain a special permit for
nearly every event that it holds, which is contrary to how the special permit

procedures are applied to other entities in Town.

14
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48,

49.

50.

51.

{W2617474)

On November 16, 2015, the Commission voted to approve the Modified
Amendments, amendihg Sections 221.1, Definitions and Tables 205.2 and 205.3
of the Zoning Regulations.

Notice of the Commission’s decision was published in the Waterbury Republican
American on November 24, 2015.

LRP is harmed by the adoption of the Mcdified Amendments because, inter alia,
the Commission is attempting to require LRP to obtain a permit to conduct its
existing operations when there is no legal basis for doing so; the Commission is
limiting racing and race car activities, in violation of State law; the Commission

is prohibiting racing and race car activities on Sunday, in violation of State law;

‘and if LRP successfully proves the Modified Amendments are illegal, LRP will

be punished.
The Commission acted illegally, arbitrarily, capriciously and in abuse of its
discretion in adopting the Modified Amendments, in one or more of the following
ways:

a. The provisions limiting days and hours of racing and race car

activities are preempted by CGS § 14-164a.

15
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b. The Commission cannot require a property owner operating as an
existing, permitted use to apply for a special permit to continue to operate in the
same manner it currently operates.

c. The Commission exceeded its statutory authority under CGS § 8-

-3(c) by requiring someone seeking to amend the RE District regulations to apply

for a special permit as a precondition.

d. Notice for the public hearing was insufﬁcien£ given the significant
differences between the Noticed Amendments and the Modified Amendments that
were adopted. As a result of the failure to give proper notice of these significant
differences, especially section 221.6, LRP and other interested and affected
parties were not fairly and sufficiently apprised of the nature and character of the
action proposed, solthat such persons or organizations could properly prepare to
participate in the hearing.

e. There is no evidence in the Record to support the Modified
Amendments. Although they purport to address the minutia of race track
operations, including hours of operation, when mufflers are or are not required,
accessways, camping, lighting, parking and numerous other details, the record is

devoid of discussion or facts pertaining to these issues such as problems created
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or factual bases showing why the Modiﬁed Amendments are necessary or
appropriate.

f. There is no legitimate land use planning basis to support the
Modified Amendments. They are simply an effort to incorporate a stipulation in a
nuisance lawsuit between private parties into the Zoning Regulations. The
Commission failed entirely to consider whether those provisions are necessary or
appropriate. Rather, the Commission simply assumed the terms and conditions
from a 1959 court decision constitute valid and appropriate land use regulations
over fifty years later, despite uncontroverted evidence in the Record that
conditions have changed significantly.

g. The provisions pertaining to mufflered and unmufflered racing and
race car activities are illegal attempts to regulate noise.

h. The Modified Amendments constitute illegal spot zoning.

i The Amendments target a single property owner by attempting to
regulate detailed aspects of LRP’s business operations to an extent far beyond that

of any other business in the Zoning Regulations.

17
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j. The Modified Amendments seek to regulate a user, rather than a
use, as evidenced from references to “Lime Rock Park™ and to a particular
neighboring property, 52 White Hollow Road, in the Modified Amendments.

k. The Modified Amendments contravene the requirement of CGS §
8-2(a) that zoning regulations be in conformity with theVCOmprchensive Plan.

. Section 221.6 constitutes illegal conditional zoning.

m. By including section 221.6, the Commission seeks to restrain
LRP’s right to appeal, thereby violating LRP’s due process rights.

52.  Plaintiff is aggrieved as the owner of the land and operator of the Track that are
the subject of the Amendments.

53.  Plaintiffis also aggrieved in that it. has a specific, personal and legal interest in the
subject matter of the decision, as distinguished from a general interest such as that
of the community as a whole, which interest, as set forth in the preceding

paragraphé, will be harmed by enactment of the Modified Amendments.

18
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WHEREFORE, the Plaintiff appeals from said decision of the Defendant Planning and

Zoning Commission of the Town of Salisbury and requests:

1. That the Court sustain this appeal;

2. That the Court declare the Modified Amendments to be illegal and without effect;

and
3. Such other legal and equitable relief as the Court deems proper.
Dated at Waterbury, Connecticut this 4" day of December, 2015,

THE PLAINTIFF,
LIME ROCK PARK, LLC

BY:

MES KYROBERTSON, JR. ¢
Carmody Torrance Sandak & Hénnessey, LLP
50 Leavenworth Street

P.0O.Box 1110

Waterbury, CT 06721-1110

Juris No. 008512

Its Attorneys

FOR#

Please enter the appearance of:

James K. Robertson, Jr., Esq.

Carmody Tomrance Sandak & Hennessey, LLP
50 Leavenworth Street

Waterbury, CT 06710-1110

Juris No. 008512

in this matter on behalf of the plaintiff.

19
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DOCKET NO. LLI-CV-15-6013033-S : SUPERIGR COURT

LIME ROCK PARK, LLC | : JUDICIAL DISTRICT
: OF LITCHFIELD

V.

PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY : JANUARY 19,2015 20(6

MOTION TO OF LIME ROCK CITIZENS COUNCIL, LLC TO INTERVENE AS
PARTY DEFENDANT

Pursuant tc; Connecticut General Statutes (General Statutes) §§ 52-102, 52-107 and
52-108 and Connecticut Practice Book §§ 9-6, 9-18, 9-19 and 9-22, Lime Rock Citizens
Council, LLC (“LRCC”) hereby moves to intervene as a party defendant in this action.

This is a zoning appeal filed pursuant to General Statutes § 8-8 in which the plaintiff
appeals from the adoption of zoning regulation amendments adopted by the defendant Planning
& Zoning Commission of the Town of Salisbury (;‘PZC’;). The zoning amendmerits pertain to
the operation of race tracks and uses accessory to race tracks, within an area classified by the
Salisbury zoning regulations as a Rural Enterprise District. The zoning amendment.s are in
large part codifications of existing court judgments that ,relate to the operation of Lime Rock
Park, LLC, a motor sport road racing venue (“Lime Rock Park” or “racetrack™).

LRCC, a Connecticut limited lability company comprised of institutional and
individual members, was organized in Atigust 2015 for the purpose of preserving the interests
of thqse adversély affected by the activities of the racetrack and to ensure that interests qf the
racetrack’s neighbors, including thosé previously represented by the Lime Rock Pro'tection
Association, Inc., are properly and vigorously protected. The interests of members of LRCC

will be adversely impacted if this Court sustains the racetrack’s appeal or approves a settlement
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between the racetrack and the PZC that compromises rights of LRCC established in previous
litigation and/or authorizes racetraék activities detrimental to the interests of LRCC members.

Among the institutional members of LRCC are Trinity Episcopal Church of Lime Rock
(“Church”) and The Lime Rock Cemetery Improvement Association (“Cemetery™). Thé
Church is located at 484 Lime Rock Turnpike (Routé 112), directly across the street from one
of the Lime Rock Park entrances. The historic Lime Rock Cemetery is also located on Route
112 opposite the outfield entrance to Lime Rock Park and across Dugway Road from the
Church. Both the Church and the Cemetery were plaintiffs in a 1958 injﬁnction action, which
found certain activities of the racetrack to be a nuisance and enjoined those activities
(providing, among other limitations, a prohibition on Sunday.races).

Another institutional member of LRCC 1s Music Mountain, Inc. Music Mountain is the
home of the oldest continuing chamber music festival in the country and an educational
orgalﬁzation, which trains young musicians. Located approximately two miles “as the crow
flies” and at 1100 feet above the topographic bowl in which the racetrack is located, noise
from the racetrack rises and is clearly audible at Music Mountain. In 2015, Music Mountain
offered seventeen (17) Sunday chamber music concerts, featuring string quartets from all over
the world, and thirteen (13) twilight concerts. Music Mountain’s concerts are recorded and
broadcast by radio three times weekly during its performance season and ultimately reach a
worldwide audience. If the racetrack succeeds in defeating the PZC regulation at issue and
leverages that defeat to collaterally attack the existing judgments (which limit tfack activities,
particularly on Sundays), the ensuing racetrack activities will make Sunday recording and
broadcasts impossible; will disrupt the Saturday twilight schedule; and put Music Mountain out

of the business of recordings and broadcasts after 86 years.
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Of the individual members represented by LRCC, some, such as Peter Wolf, own
property abutting or within a radius of 100 feet of the racetraék', which would constitute them
as statutorily “aggrieved persons” pursuant to General Statutes § 8-8(a)(1), the zoning appeals
statute. Over 100 dues-paying members of LRCC own property within two miles of Lime
Rock racetrack and can establish that they would be classically aggrieved (because the value
and quiet enjoyment of their properties will be directly and adversely affected by noise and
traffic generated by racetrack activities and operations at Lime Rock Park} if this Court
sustains the racetrack’s appeal.

LRCC is a successor organization to the Lime Rock Park Protection Association, Inc.,
which was a party in the litigation that led to the court judgments mentioned above. Several of
LRCC’s institutional members were parties to the original litigation and all of its members
have relied upon the court judgments, recently codified by the PZC as amendments to the
zoning regulations. Rights of LRCC members established in previous litigation involving
Lime Rock Protection Association, Inc., the Church and the Cemetery are likely to be
jeopardized by any settlement between the racetrack and the PZC without participation of
LRCC.

As more fully explained in the Memorandum of Law that accompanies this Motion,
LRCC should be allowed to intervene for a munber of reasons, including its direct and
substantial interest in the matter by virtue of the proximity of the racetrack to the property of
many LRCC members and because of the involvement of some present LRCC members and
the Lime Rock Park Protection Association, Inc. (to which LRCC is successor) in the original
court actions and judgments upon which the zoning regulation amendments are substantially

based.
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Pursuant to Practice Book § 11-10(1), a separately-filed Memorandum of Law

accompanies this Motion to Intervene,

MOVANT
LIME ROCK CITIZENS COUNCIL, LLC

_ .
Timothy S. Hollister ; '

Beth Bryan Critton
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
Telephone: 860-251-5000
Facsimile: 860-251-5318
thollister@goodwin.com
beritton@goodwin.com
Juris No. 057385

Its Attorneys
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CERTIFICATION

This is to certify that a copy of the above was or will be immediately mailed or
delivered electronically on January 19, 2016 to all counsel and self-represented parties of
record and that written consent for electronic delivery was received from all counsel and self-
represented parties of record who were or will immediately be electronically served.

John L. Cordani, Jr., Esq.

Richard L. Street, Esq.

Carmody Torrance Sandak & Hennessey LLP
195 Church Street

P.O. Box 1950

New Haven, CT 06509
jlcordani@carmodylaw.com
rstreet@carmodylaw.com

James K. Robertson, Jr., Esq.

Maureen Danehy Cox, Esq.

Carmody Torrance Sandak & Hennessey LLP
50 Leavenworth Street

Waterbury, CT 06721
jrobertson@carmodylaw.com
meox@carmodylaw.com

Charles R. Andres, Esq.
LeClair Ryan

545 Long Wharf Drive, 9" floor
New Haven, CT 06511
charles.andres@leclairryan.com

Beth Bryan Critton ;

Commissioner of the Court
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ORDER 435704

DOCKET NO: LLICV1560130338 SUPERIOR COURT
LIME ROCK PARK, LLC JUDICIAL DISTRICT OF LITCHFIELD
V. AT LITCHFIELD
PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALI 5/16/2016
ORDER
ORDER REGARDING:

01/19/2016 103.00 MOTION TO INTERVENE
The foregoing, having been considered by the Court, is hereby:
ORDER: GRANTED

The court grants this motion for the following reasons.

The movant, Lime Rock Citizens Council has associational standing to intervene in this case. Under the
criteria set forth in Connecticut Association of Health Care Facilities, Inc. v. Worrell, 199 Conn. 609,
616 (1986), the movant has associational standing. At least three of the movant’s members, the Trinity
Episcopal Church of Lime Rock (Church), The Lime Rock Cemetery Improvement Association
(Cemetery) and Peter Wolf are statutorily aggrieved under Gen Stat. §8-8(a), while other members
would be classically aggrieved by increased traffic if the track’s appeal were to be successful. Fort
Trumbull Conservancy, LL.C v. City of New London, 265 Conn. 423, 435 (2003). If even one member
of an organization has standing, the organization does. Conn. Coalition for Justice in Education Funding,
Inc. v. Rell, 2014 WL 6920879 13, Superior Court, Judicial District of Hartford (Dubay, I.). Second, the:
movant’s raison d’etre is “to protect promote and develop property rights and interests of residents,
business owners and neighbors of the hamlet of Lime Rock....” That purpose is germane to the zoning
issues of this matter. Third, neither the claim asserted nor the relief requested requires the participation
of individual members, because the prospective relief asserted will generally inure to the benefit of all
the movant’s members. Fairfield Heights Residents Assn., Inc. v. Fairficld Heights, Inc. 310 Conn. 797,
822-23 (2014).

Moreover, the movant has also demonstrated standing for the purposes of this land use appeal. The
movant’s members have specific, personal and legal interests distinguishable from the general interest of
all the members of the community, and these specific, personal and legal interests may quite possibly be
adversely affected by the outcome of this matter. Handsome, Inc. v. Planning and Zoning Commission
of Town of Monroe, 317 Conn. 515, 525-27 (2015). At the very least, the traffic impacts of the
increased use sought by the track have the potential negatively to affect the movant’s members.

The movant and the track agree as to the standards for both intervention as of right and for permissive
intervention in land use appeals. This ruling incorporates by reference the four element test for
intervention as of right, including citations in support thereof, from page 5 of the movant’s
memorandum of law in support of motion to intervene, #104 and from pages 1—2 of the track’s
objection to Lime Rock Citizen Council, LLC’s motion to intervene, #108. A further gloss on these
standards is provided by our Supreme Court in Horton v. Meskill, 187 Conn. 187; 195 when it stated,
when commenting on the predecessor to Practice Book §9-18, that intervention as of right will be
granted “if the person will either gain or lose by the direct legal effect of the judgment.” This ruling also
incorporates by reference the standards for permissive intervention, including the citations in support
thereof, set forth on page 2 the track’s objection to this motion, #108 and on page 5 of the movant’s
memorandum in support of this motion, #104.

The four elements for intervention as of right are that: (1) the motion to intervene must be timely; (2) the
movant must have a direct and substantial interest in the litigation’s subject matter; (3) the movant’s
interest must be impaired if the case were disposed of without the involvement of the movant and (4) the
movant’s interest must not be represented by an existing party. '

LIICV1560130338 5/16/2016 Page 1 of 3

JA37



The court finds that the movant did not demonstrate that its interest “must be impaired” if the case were
resolved without the involvement of the movant.

Considerations for deciding whether a party may intervene by permission in a land use appeal are the
timeliness of the intervention, the interests of the proposed intervenors in the issues, the adequacy of
representation of such interests by existing parties, the delay or other prejudice to other parties that may
ensue from the intervention and the necessity for of value of the intervention to assist in resolving the
issues before the court. Each of these factors militates in favor of granting permissive intervention to the
movant.
The movant’s motion to intervene was timely. This motion was filed less than one month after the return
date.

The movant and its members have significant interests in this lawsuit. As mentioned above, significant
traffic impacts could result from an increase in racing days if the track were to emerge successful in this
appeal. These impacts would have their most significant effect on abutters, including at least three
constituents of the movant, the Church, the Cemetery and Mr. Wolf. “Connecticut courts have routinely
granted motions to intervene by persons owning property abutting property that is subject to an appeal
seeking judicial approval of a land use...plan.” One Hundred Nine North, LLC v. New Milford Planning
Commission, 2008 WL 2168994, Superior Court, Judicial District of Danbury (May 6, 2008, Downey,
J.). The regulations at issue in this case incorporate the terms of previous injunctions that have regulated,
for decades, the operation of the track, and the Church, the Cemetery and predecessors to several of the
movant’s members were parties to the litigation that spawned these injunctions. :
The defendant Planning and Zoning Commission (PZC), although similarly situated to the movant,
would not adequately represent the interest of the movant. While the interests of the movant and the
defendant PZC overlap to the degree that they are on the same side, namely, in opposition to the changes
proposed by the track, the court’s examination of this issue does not end there. First, the movant’s
members had significant input into the language of the new regulations and should be allowed equal
input if the track and the commission enter into negotiations over possibly amending such language.
Second, the PZC has interests in this case that are different from those of the movant. The PZC has
interests in the review of the amended regulations as a regulatory tool. The PZC is charged with
representing the interests of all the citizens of the municipality. The movant, on the other hand, has more
specific interests. The movant’s members advocated for the amended regulations because they believed
that regulation of the track should be undertaken by means of zoning regulations, rather than injunctions
in private lawsuits. As mentioned above, the potential negative impacts on the members of the movant,
particularly the abutting members and those who live close to the track, clearly have a more personal
effect on the quality of life of the movant’s members than they do on the PZC. Qur Appellate Court has
held that “{t}he burden for establishing inadequate representation of similar-interests is ntinimal,” and
“doubt should be resolved in favor of intervention.” Rosado v. Bridgeport Roman Catholic Diocesan
Corp., 60 Conn. App. 134, 149-50 (2000). One court held that inadequate representation was
demonstrated when the proposed intervenor was “in a better position to defend its own procedures” than
was an existing party. Milford v. Local 1566, 200 Conn. 91, 95 (1986). For these reasons, the defendant
PZC would not adequately represent the interests of the movant. .

Additionally, there has been no evidence placed before the court that the involvement of the movant in
this matter would delay or prejudice the other parties® ability to settle this case. The court has seen no
evidence that any settlement talks between the existing parties have begun, much less progressed to such
a state of completion that the involvement of the movant would throw a monkey wrench into such
discussions. The concern about delay or prejudice has been alternatively described as a concern that the
proposed intervenor would “sabotage” a settlement. Fuller, Land Use and Practice §27:21. Judge Fuller,
in his treatise, indicates that intervention is especially an issue when the proposed intervenor files to
intervene after the existing parties have reached a settlement. Such is not the case here. There is no
evidence that the movant would unfairly delay or unduly prejudice the rights of the other parties to
resolve this case. Conversely, given the potential personal impacts on the movant’s members if the use
of the track were to be increased, it would be abundantly unfair to them not to give them a seat at the
table in the negotiation of this zoning appeal.

Finally, the presence of the intervenors would likely provide value to the court in attempting to resolve
this matter. As the parties are aware, the ultimate issue raised in this administrative appeal is the
regulation of the use of the track. This issue is being fought not only in this case, but in several related
cases that are decades old and that arise from previous injunctive relief and zoning appeals. Several of
the movant’s members, or their predecessors in title or interest, have been parties in the other matters.

LLICV156013033S  5/16/2016 Page 2 of 3
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Some of these individuals or institutions bring decades worth of experience and insight into the
interaction of the track and its neighbors, experience and insight that may well benefit the court in its
attempts to resolve both this matter and the ultimate issue defined above. Additionally, one of the major
issues that arise from this case and the related cases is the tension between, on one hand, the regulation
of the track by means of injunctions and private actions and, on the other hand, the regulation of the
track by means of zoning regulations. It may well prove to be very beneficial to the court to hear from
the members of the movant as to the manner in which the track should most fairly be regulated.

For these reasons, the court finds that the movant should be allowed to intervene on a permissive basis

and grants this motion.

435704
Judge: JOHN DAVID MOORE
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NO. LLI-CV-15-6013033 §
LIME ROCK PARK, LLC : SUPERIOR COURT

V. : JUDICIAL DISTRICT OF
: LITCHFIELD AT LITCHFIELD

PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY : AUGUST 15,2016

LIST OF DESIGNATED CONTENTS OF RECORD

1. Memorandum to Salisbury Planning Commission from Michael W.
Klemens, Chair, Re Proposed Amendments to Zoning Regulations, dated July 16, 2015
(with attachments),

2. Proposed zoning text amendment, Section 221.1 Track for Racing Motor
Vehicles, Definition of Motor Vehicle, Proposed change for Tables 205.2 and 205.3.

3. Legal Notice of public hearing,

4. Referral to Northwest Hills Council of Governments.

5. Response of referral from Northwest Hills Council of Governments.

6. Sign-In Sheets from September 8, 2015 Public Hearing.

7. Letter from Carmody, Torrance, Sandak & Hennessey LLP dated

September 8, 2015.
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8. Letter from Carmody, Torrance, Sandak & Hennessey LLP dated
October 8, 2015.

9, Letter frorﬁ Carmody, Torrance, Sandak & Hennessey LLP dated
October 13, 2015.

10.  Exhibits 1 through 29 received on or before Public Hearing of
September 8, 2015 (numbered 10-1 through 10-30).

11. Lime Rock Citizens Council correspondence dated July 19, 2015

12. Lime Rock Citizens Councij correspondence dated September 5, 2015.

13. Lime Rock Citizens Council Comments for Public Hearing of
September 8, 2015.

14.  Presentation of the Lime Rock Citizens Council LLC to Salisbury PZC
dated October 19, 2016.

15.  Sign-In Sheets from October 19, 2015 continued Public Hearing.

[6.  Exhibits 31 | through 848 received on or before Public Hearing of
October 19, 2015 (numbered 16-31 through 16-848).

17.  Redlined version of revised Zoning amendments,

18. - Draft statement of Reasons for Deciston.

19. Approved Statement of Reasons for Decision.

20.  Approved Amendments to Zoning Regulations,
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21.  Transcript from Allan Reporting Services for public hearing on
September 8, 2015.

22, Transcript from Allan Reporting Services for continued public hearing on
QOctober 19, 20135,

23,  Transcript from Allan Reporting Services for meeting of Planning &
Zoning Commission of November 16, 2015.

24, Minutes of meeting of Planning & Zoning Commission of July 20, 2015

25, Minutes of meeting of Planning & Zoning Commission of September §,
2015. |

26.  Minutes of meeting of Planning & Zoning Commission of October 19,
201s.

27.  Minutes of meeting of Planning & Zoning Commission of November 16,
2015 |

28. Lelgal Notice of Decision

29. - Zoning Regulations, Town of Salisbury (as existed before adoption of
amendment).

SUPPLEMENTAL RECORD (REPEAL OF SEC. 221.6)

30. Memorandum to Planning & Zoning Commission from Charles R. Andres

dated February 19, 2016,
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31.  Agenda with Legal Notice for Special Meeting/Public Hearing for
March 30, 2016 and Referral Response from Northwest Hills Council of Governments.

32. Memorandum to Planning & Zoning Commission from James K.
Robertson Jr. dated March 28, 2016.

33.  Letier to Dr. Michael Kiemens and Commission from Timothy S. Hollister
dated March 30, 2016.

34, Transcriﬁt of meeting of Planning and Zoning Commission of March 30,

2016 (filed in Clerk’s Office in lieu of minutes).

35.  Legal Notice of Decision approving the repeal of Section 221.6.

THE DEFENDANT,
PLANNING & ZONING COMMISSION OF THE
TOWN OF SALISBURY

545 Long Wharf Drive

9% Floor

New Haven, Connecticut 06511
Telephone: (203) 672-3204
Fax: (203) 672-3238
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was mailed or delivered
electronically on this 15" day of August, 2016 to the following counsel and pro se
parties of record and that written consent for electronic delivery was received
from all attorneys and bro se parties receiving electronic delivery:

Maureen Danehy Cox
Carmody Torrance Sandak &
Hennessey LLP

50 Leavenworth Street
P.O.Box 1110

Waterbury, CT 06721-1110

mcox(@carmodylaw.com

Timothy S. Hollister, Esq.
Beth BryanCritton, Esq.
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
thollister@eoodwir.com
beritton@goodwin.com

_ harles R. Andres
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DOCKET NQ. LLI-CV-15-6013033-S : SUPERIOR COURT -
LIME ROCK PARK, LLC : JUDICIAL DISTRICT
OF LITCHFIELD

Y.

s 40 as

PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY, ET AL. : AUGUST 15, 2016

ANSWER OF DEFENDANT PLANNING & ZONING COMMISSION

OF THE TOWN OF SALISBURY, ET AL.
TO DECEMBER 4, 2015 APPEAL OF LIME ROCK PARK, LLC

The defendant, Planning & Zoning Commission of the Town of Salisbury, (“PZC”)
answers plaintiff's Appeal, dated December 4, 2015, as follows:

1, PZC admits Paragraph 1.

2, PZC admits Paragraph 2, but adds that the amendments weré further modified by
the PZC on March 30, 2016 to repeal Section 221.6 and legal notice of decision relating to the
r'epeal of Section 221.6 was duly published.

3. The amendments speak for themselves.

4, PZC lacks sufficient knowledge or information to answer the allegations of

Paragraph 4 and therefore leaves the plajntiff to its proof

5. PZC lacks sufficient knowiedge or information to answer the allegations of

Paragraph 5 and therefore leaves the plaintiff to its proof

6. PZC lacks sufficient knowledge or information to answer the allegations of

Paragraph 6 and therefore leaves the plaintiff to its proof.
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7. PZC lacks sufficient knowledge or information to answer the allegations of

Paragraph 7 and therefore leaves the plaintiff to its proof

8. PZC Jacks sufficient knowledge or information to answer the allegations of

Parapraph 8 and therefore leaves the plaintiff to its proof

0. PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 9 and therefore leaves the plaintiff to its proof

10.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 10 and therefore leaves the plaintiff to its proof

11.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 1! and therefore leaves the plaintiff to its proof

12. PZé lacks sufficient knowledge or information to answer the allegations of
Paragraph 12 and therefore leaves the plaintiff to its proof

13,  PZC lacks sufficient knowledge or information to answer he allegations of
Paragraph 13 and therefore leaves the plaintiff to its proof

14, PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 14 and therefore leaves the plaintiff to its proof

15.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 15 and therefore leaves the plaintiff to its proof

16.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 16 and therefore leaves the plaintiff to its proof

17, PZC lacks sufficient knowledge or information to answer the allegations of

Paragraph 17 and therefore leaves the plaintiff to its proof
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18.  PZC lacks sufficient knowledge or information to answer the a]legélions of
Paragraph 18 and therefore leaves the plaintiff to its proof leaves the plaintiff to its proof

19.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 19 and therefore leaves the plaintiff to its proof

20.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 20 and therefore leaves the plaintiff to its proof

21.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 21 and therefore leaves the plaintiff to its proof

22, PZClacks sufficient knowledge or information to answer the allegations of
Paragraph 22 and therefore leaves the plaintiff to its proof

23, PZC lacks sufficient knowledge or information (o answer the allegations of
Paragraph 23 and therefore leaves the plaintiff to its proof

24,  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 24 and therefore leaves the plaintiff to its proof

25.  PZC admits the first sentence of this paragraph. As to the second sentence, the
PZC lacks sufficient knowledge or information to answer the allegations of Paragraph 25 and
therefore leaves the plaintiff to its proof.

26.  PZC lacks sufficient knowledge or information to respond to the first sentence of
Paragraph 26 and therefore leaves the plaintiff to its proof. With respect to Conn. Gen. Stat.
§ 14-164a, the statute speaks for itself. |

27.  PZC admits Paragraph 27.

28.  PZC lacks sufficient knowledge or information to answer the allegations of

Paragraph 28 and therefore leaves the plaintiff to its proof
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29.  PZC admits Paragraph 29.

30.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 30 and therefore leaves the plaintiff to its proof

31.  PZC admits the first sentence of Paragraph 31. As to the second sentence, such
sentence concerns a matter of record, which speaks for itself.

32,  PZC admits Paragraph 32.

33.  PZC admits so much of Paragraph 33 as alleges that "[t]he Modified Amendments
include limits on days and hours of racing and race car activities." PZC denies the remaining
allegations of Paragraph 33.

34,  PZC denies the first sentence of Paragraph 34 and further clarifies that § 221.6
was subsequently repealed by the Commission and thereby has been deleted from the
amendments. The PZC admits that the second sentence is a quotation of § 221.6.

35.  The Resolution speaks for itself. In any event, § 221.6 was subsequently repealed
by the PZC and thereby has been deleted from the amendments.

36.  PZC denies Paragraph 36. In any event, § 221.6 was subsequently repealed by the
PZC and thereby has been deleted from the amendments,

37.  Asto Paragraph 37, as said paragraph contains a claim of law rather than
statement of fact, the PZC leaves the plaintiff to its proof.

38,  PZC lacks sufficient knowiedge or information to answer the a]leggtions of
Paragraph 38 and therefore leaves the plaintiff to its proof.

39,  PZC lacks sufficient knowledge or information to answer the allegations of

Paragraph 39 and therefore leaves the plaintiff to its proof.
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40.  PZC denies the first sentence of Paragraph 40. With respect to the second
sentence of Paragraph 40, said sentence refers to a matter of record which speaks for itself.

41.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 41 and therefore leaves the plaintiff to its proof.

42.  PZC denies Paragraph 42.

43,  PZC denies Paragraph 43.

44,  PZC denies Paragraph 44,

45.  PZC lacks sufficient knowledge or information to answer the allepations of
Paragraph 45 and therefore leaves the plaintiff to its proof.

46.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 46 and therefore leaves the plaintiff to its proof.

47.  PZC lacks sufficient knowledge or information to answer the allegations of
Paragraph 47 and therefore leaves the plaintiff to its proof,

48,  PZC admits Paragraph 48,

49.  PZC admits Paragraph 49.

50.  PZC denies Paragraph 50.

51. PZCdenies Paragraph 51 in its entirety.

52. PZC lacks sufficient knowledge or information to answer the allegations of

Paragraph 52 and therefore leaves the plaintiff to its proof.
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53,  PZC lacks sufficient knowledge or information to answer the allegations of

Paragraph 53 and therefore leaves the plaintiff to its proof.

THE DEFENDANT,
PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY

BY LECLAIRRYAN

-~

By: o
Charles R. Andres
545 Long Wharf Drive - 9" Floor
New Haven, Connecticut 06511
Telephone: (203) 672-3204
Fax: (203) 672-3238
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Answer was mailed or delivered
electronically on this 15™ day of August 2016 to the following counsel and pro se parties of
record and that written consent for electronic delivery was received from all atlorneys and pro se

parties receiving electronic delivery:

James K. Robertson, Jr., Esq.

Maureen Danehy Cox ,

Carmody Torrance Sandak & Hennessey LLP
50 Leavenworth Street

P.O.Box 1110

Waterbury, CT 06721-1110
irobertson@carmodylaw.com
meox{@carmodylaw.com

Timothy S. Hollister, Esq.
Beth Bryan Critton, Esq.
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
tholliste oodwin.com

© beritton@@uoodwin.com

Charles R. Andres

15037290.1
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DOCKET NO. LLI-CV-15-6013033-S . SUPERIOR COURT

LIME ROCK PARK, LLC . JUDICIAL DISTRICT
‘ . OF LITCHFIELD

V.

PLANNING & ZONING COMMISSION :
OF THE TOWN OF SALISBURY, ET AL. : AUGUST 24, 2016

AMENDED ANSWER OF INTERVENING DEFENDANT LIME ROCK CITIZENS
COUNCIL, LL.C TO DECEMBER 4, 2015 APPEAL OF LIME ROCK PARK, LL.C

The intervening defendant, Lime Rock Citizens Council, LLC, (“LRCC”) amends its
Answer dated and filed on August 12, 2016 in response to plaintiff’s Appeal, dated December 4,
2015. This Amended Answer is identical to the Answer of August 12, 2016 with regard to

Paragraphs 1 through 51, but adds responses to Paragraphs 52 and 53, as follows:

1. LRCC admits Paragraph 1.

2. LRCC admits Paragraph 2, but adds that the amendments were further modified by the
defendant Planning and Zoning Commission of the Town of SaIiSbufy (“Commission™) on
March 30, 2016 to repeai Section 221.6 and legal notice of decision relating to the repeal of
Section 221.6 was duly published.

3. ~ The amendments speak for themselves.

4. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
4 and therefore leaves the plaintiff to its proof.

5. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
5 and therefore leaves the plaintiff to its proof.

" 6. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph

6 and therefore leaves the plaintiff to its proof.

5043351 vl
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7. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
7 and therefore leaves the plaintiff to its proof.

8. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
§ and therefore leaves the plaintiff to its proof.

9. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
9 and therefore leaves the plaintiff to ifs proof.

10. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
10 and therefore leaves the plaintiff to its proof.

11. LRCC admits Paragraph 11.

12. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
12 and therefore leaves the plaintiff to its proof.

13. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
13 and therefore leaves the plaintiff to its proof.

14. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
14 and therefore leaves the pIaiﬁ:tiff to its proof.

15. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
15 and therefore leaves the plaintiff to its proof.

16. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
16 and therefore leaves the plaintiff to its proof.

17. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
17 and therefore leaves the plaintiff to its ;iroof.

18. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph

18 and therefore leaves the plaintiff to its proof leaves the plaintiff to its proof.
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19. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
19 and therefore leaves the plaintiff to its proof.

20. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
20 and therefore leaves the plaintiff to its proof.

21. LRCC admits Paragraph 21.

22, LRCC admits so much of Paragraph 22 as alleges that “[o]n May 12, 1959, a. ..
Judgment . . . was entered in the above-referenced lawsuit which imposed restrictions on
numerous aspects of the day-to-day operation of the Track, including but not limited to hours of
racing.” LRCC denies that the 1959 Judgment was by Stipulation and disagrees with plaintiff’s
characterization of the court-entered Judgment as the “1959 Stipulation,” LRCC denies that the
restrictions placed by the court on the track operation were solely “as a means to abate noise.”

23. LRCC denies so much of Paragraph 23 as describes the court’s 1959 judgment as a
“Stipulation”; admits so much of Paragraph 23 as alleges that the 1959 judgment “was amended
on various occasions, most recently on January 14, 1988.” LRCC lacks sufficient knowledge or
informatibn to answer the remaining allegations of Paragraph 23 and therefore leaves the
plaintiff to its proof regarding said allegations.

24. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
24 and therefore leaves the plaintiff to its proof.

25. LRCC lacks sufficient knowledge or information to answef the allegations of Paragraph
25 and therefore leaves the plaintiff to its proof.

26. LRCC lacks sufficient knowledge or information to respond to the first sentence of
Paragraph 26 and therefore leaves the plaintiff to its proof. With respéct to Conn. Gen. Stat. §

14-164a, the statute speaks for itself.
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27. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
27 and therefore leaves the plaintiff to its proof.

28. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
28 and therefore leaves the plaintiff to its proof,

29. LRCC admits Paragraph 29.

30. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
30 and therefore leaves the plaintiff to its proof.

31. LRCC admits the first sentence of Paragraph 31. LRCC admits the second sentence of -
Paragraph 31, except for the characterization of LRP’s advocacy as “advis[ing].” LRCC denies
that, under tﬁe facts and circumstances of this matter, “days and hours of racing were [or are]
governed by state law, specifically, Conn. Gen. Stat. § 14-164a.”

32. LRCC admits Paragraph 32.

33. LRCC admits so much of Paragraph 33 as alleges that “[t]he Modified Amendments
include limits on days and hours of racing and race car activities.” LRCC denies the remaining
allegations of Paragraph 33.

34. LRCC denies Péragraph 34 and further clarifies that § 221.6 was subsequently repealed
by the Commission and thereby has been deleted from the amendments.

35. The Resolution speaks for itself. In ény event, § 221.6 was subsequenﬂy repealed by the
Commission and thereby has been deleted from the amendments.

36. LRCC denies Paragraph 36. In any event, §.221 .6 was subsequently repealed by the
Commission and thereby has been deleted from the amendments.

37. LRCC denies so much of Paragraph 37 as it attempts to summarize the law relating to |

nonconforming uses by saying that “nonconforming uses must be allowed to continue to
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opérate.” LRCC admits so much of Paragraph 37 as alleges that nonconforming uses “are
limited in their rights to expand or cilange, and the goal of zoning is to ultimately eliminate
them.”

38. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
38 and therefore leaves the plaintiff to its proof.

39. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
39 and therefore leaves the plaintiff to its proof.

40. LRCC denies the first sentence of Paragraph 40. With respect to the second sentence of
Paragraph 40, LRCC lacks sufficient knowledge or information to answer and therefore leaves
the plaintiff to its proof.

41. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
41 and therefore leaves the plaintiff to its proof.

42, LRCC denies Paragraph 42.

43. LRCC denies Paragraph 43.

44. LRCC denies Paragraph 44.

45. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
45 and therefore leaves the plaintiff to its proof.

46. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
46 and therefore leaves the plaintiff to its proof.

47. LRCC lacks sufficient knowledge or information to answer the allegations of Paragraph
47 and therefore leaves the plaintiff to its proof. |

48. LRCC admits Paragraph 48,

49. LRCC admits Paragraph 49.
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50. LRCC denies Paragraph 50.

51. LRCC denies Paragraph 51 in its entirety.

52. LRCC lacks sufficient knowledge or information tb answer the allegations of Paragraph
52 and therefore leaves the plaintiff to its proof.

53. LI!{CC lacks sufficient knowledge or information to answer the allegations of Paragraph

53 and therefore leaves the plaintiff to its proof.

INTERVENING DEFENDANT,
LIME ROCK CITIZENS COUNCIL, LLC

Qﬁ)@ o) ot

Beth Bryan Critton
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
Telephone: 860-251-5000
Facsimile: 860-251-5318
thollister@goodwin.com
beritton@goodwin.com
Juris No., 057385

Its Attorneys
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CERTIFICATION

[ hereby certify that a copy of the foregoing Amended Answer was electronically
delivered, this 24™ day of August, 2016, to all counsel of record and that written consent for
electronic delivery has been received from counsel.

John L. Cordani, Jr., Esq. James K. Robertson, Jr., Esq.

Richard L. Street, Esq. Maureen Danehy Cox, Esq.

Carmody Torrance Sandak & Hennessey LLP  Carmody Torrance Sandak & Hennessey LLP
195 Church Street 50 Leavenworth Street

P.C. Box 1950 Waterbury, CT 06721

New Haven, CT 06509 irobertson@carmodylaw.com

ilcordani@carmodylaw.com meox(@carmodylaw.com
rstreet@carmodylaw.com

Charles R. Andres, Esq.

LeClair Ryan

545 Long Wharf Drive, 9 floor
New Haven, CT 06511
charles.andres@leclairryan.com

(704 (Zan) (2

Beth Bryan ,Cri’ttou
Commissioner of the Superior Court
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ORDER 435704

DOCKET NO: LLICV1560130338 SUPERIOR COURT
LIME ROCK PARK, LLC JUDICIAL DISTRICT OF LITCHFIELD
V. ‘ AT LITCHFIELD
PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALI 9/26/2017
ORDER

The following order is entered in the above matter:
ORDER:

In advance of the hearing ordered in #157, the court orders the parties to supplement the record as
follows:

(1) for exhibits 16-840 and 16-841, the parties must provide the entirety of the section of the regulations
pertaining to the RE district, including, but not limited to, all portions of the section in which subsection
722 in each exhibit is located and all maps and charts pertaining thereto;

(2) for the Town's zoning regulations issued on 5/12/67, 3/11/74, 7/14/75, 8/27/76, 6/22/79, 2/21/80,
2/23/81, 3/11/82 and 7/25/83, the parties must provide the complete section(s) in which the RE zoning
district and the use of the race track are discussed, including, but not limited to all related maps and

. charts pertaining thereto; ‘

(3) in regard to exhibit 16-839, the parties must provide all documents, including, but not limited to
applications, testimony and transcripts that pertain to the amendment to the then-existing regulations that
gave rise to section 415.1;

(4) in regard to the Town's zoning regulations issued between January 1, 1987 and the present, with the
exclusion of those regulations issued on March 18, 2008, and in 2013, the parties must provide the
complete section(s) in which the RE zoning district and the use of the race track are discussed,
including, but not limited to all related maps and charts pertaining thereto;

© (5) if the appellant or its predecessor in interest has ever applied for a special permit in regard to the
operation of a race track at the site in question, the parties must provide all documents pertaining to such
an application or applications, including, but not limited to, the application(s), evidence taken by the
PZC, and the decision or decisions made concerning said application or applications; and

(6) The PZC must identify for the court the date on which exhibits 17 and 18 were first drafted and made
available to the appellant. '

‘In regard to items (1)--(5), inclusive, the court contemplates that the PZC will possess or have access to
these documents. The PZC shall obtain the documents ordered in (1)--~(5) above and forward them to the
other two parties for their review and to see whether the other two parties can stipulate to the fact that
the documents forwarded are responsive to this order. After that process, these documents may be filed

with the court.
The court orders the parties to comply with this order on or before 10/6/17 at 5 p.m.
Judicial Notice (JDNO) was senf regarding this order.

| 435704

Judge: JOHN DAVID MOORE

LLICV1560130338  9/26/2017 Page 1 of 1
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DOCKET NO. LLI-CV-15-6013033-S : SUPERIOR COURT

LIME ROCK PARK, LLC : JUDICIAL DISTRICT
- OF LITCHFIELD

\ :

I Y

PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY, ET AL. : OCTOBER 6, 2017

COMPLIANCE WITIH COURT ORDER #435704 (DOCKET ENTRY 159.00)

In response to the court’s order # 435704 (docket entry 159.00). the undersigned
represents that all counsel agree that the documents plrovided herein are responsive to the Court’s
request. Counsel for Lime Rock Park, LLC has advised the parties that it intends to file a motion
regarding additional materials that it believes are responsive and/or relevant to the Court’s Order.

REQUEST (1): For exhibits 16-840 and 16-841, the parties ml.l.St provide the entirety of
the section of the regulations pertaining to the RE district, including, but not limited to, all
portions of the section in which subsection 722 in each exhibit is located and all maps and charts
pertaining thereto.

Response: With respect to Exhibit 16-840 (2004 Zoning Regulations) and [6-84
(2008 Zoning Regulations), the sections of the regulations pertaining to the RE Zoning District
are attached at Tab A (16-840) and Tab (B) (16-841), With respect to the court’s request for all
maps, the onl)-/ maps associated with the zoning regulations are the pertinent zoﬁing mapls. At
Tab C, arc copics of the zoning maps from 1959, 1967. 1993, and 2007 (current). These maps‘
show that the dimensions of what is now the RE Zoning District have not been altered since the

zone was originally mapped (as RUE-80) in 1959.
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REQUEST (2): For the Town's zoning regulations issued on 5/ I2a’67, 311774, 7114475,
8/27/76, 6/272/79, 2/21/80, 2/23/81, 3/11/82 and 7/25/83, the parties must provide the complete
section(s) in which the RE zoning district and the usc of the racc track are discussed, including,
but not limited to all related maps and charts perlaining thereto.

Response: The Plam;ling & Zoning Commission has retained capies of older zoning
booklets that were issued periodically over time; however, the Commission did not issue a new
booklet each time the zoning regulations were amended. Afier a diligent search, the following
older zoning regulations have been located, and each tab contains the sections of the regulations
addressing the RE Zoning District:

Tab D: Zoning Regulations, Revised May 12, 1967;

Tab E: Zoning Regulations, Revised March 11, 1974, with handwriting
indicating revisions on August 22. [976; June 22, 1979; February 21. 1980; and
February 23, [981; and

Tab F: Zoning chulaliuns,‘ with final revision date July 23, 1983

REQUEST (3): In regard to exhibit 16-839. the parties must provide all documents,
including. but not limited to applications, testimony and transcripts that pertain to the
amendment to the then-existing regulations that gave rise to section 4135.1.

Response: Exhibit 16-839 consists of excerpts from zoning regulations in effect on
July 1, 1985. The Planning & Zoning Commission has limited records with respect to zoning
amendments adopted in 1985 and earlier, due in part td a fire at Town Hall occurring on
August 5, 1985 as well as the fact that state record retention policies in effect at that time did not
require the retention of applif:ations, exhibits, tapes of public hearings for more than a few years.

The Town has retained minutes of Planning & Zoning Commission meetings, and some other

t-a-
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historical documents relating to the Lime Rock Race Track (Lhe.lalter of which have been made
available to all parties pursuant to a request from the plaintiff in this case under the Freedom of
Information Act).

Attached at Tab G are copies of minutes from the Planning & Zoning Commission
concerning amendments taking effect on July 1, 1985, None of the amendments adopted in July
1985, however, appear to address the content codified at Section 415.1 in the 1985 regulations.
'T'o date, the parties have been unable to locate the minutes of the Planning & Zoning
Commission where the language in Section 415.1 was adopted. Attached at Tab H are the
excerpts from minutes of the Planning & Zoning Commission and other historical documents
referencing the language in Section 415.1. |

REQUEST (4): In regard to the Town's zoning regulations issued between January 1,
1987 and the present, with the exclusion of those regula_tions issued on March 18, 2008, and in
2013, the parties must provide the complete section(s} in which the RE zoning district and the
use of the race track are discussed, including. but not limited to all related maps and charts
pertaining thereto.

Response: As noted in the previous response, the Planning & Zoning Commission has
retained copies of older zoning booklets that were issued periodically over time; however, the
Commission did not. issue a new booklet each time the zoning regulations were amended. After -
a diligent search, the following older zoning regulations have been located, and each tab contains
the seclions of the regulations addressing the RE Zoning District:

Tab I - Zoning Regulations, with final revision date pf July 1, 1985;
Tab J - Zoning Regulations, with final typed revision date of September 22, 1988

and final handwritten revision of 11/2/1990; and

LY

JAB2



Tab K - Zoning Regulations, with final typed revision date of January 1, 1994 and
final handwritten revision of 5/23/1997.
The remaining regulations arc at Exhibits 16-840 (2004 Regulations), 16-841 (2008
Regulations) and Exhibit 29 (2013 Regulations in effect at the time the appeal was taken).
| REQUEST (5): If the appellant or its predecessor in interest has ever applied for a
- special permit in regard to the operation of a race track at the site in question, the parties must
provide all documents pertaining to such an application or applications, including, but not
| limited to, the application(s), evidence taken by the PZC, and the decision or decisions made
concerning said application or applications.

Response: Pursuant to Gen. Stat. Sec. 8-3¢c(b), a special permit is not effective until
notice of the special permit has been filed on the land records of the Town where the property is
located. Attached at Tab L are copies of special permits obtained by the plaintiff or its
predecessor in title with respect to the Track property that have been filed on &e Salisbury Land
ﬁecoﬂs. Also attached at Tab L are minutes regarding an approval of a special permit for a
restaurant to serve the race track, which approval does not appear to have heen ;'ecnrded on the
land records. With respect to applications, the Planning and Zoning Commission has application
materials from the 2014 application only, which are included in the materials at Tab L.

REQUEST (6): The PZC must identify for the court the date on which Exhibits 17 and

- 18 were first drafted and made available to the appellant:

JAG3



Response:  Exhibits 17 and 18 were dralted between the ¢nd of the public hearing
(October 19, 2015) and the Commission’s deliberation session on November 16, 2015. They

were made available to the appellant on November 16. 2015.

THE DEFENDANT,
PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY

BY LECLAIRRYAN

' 545 Long Wharf Drive - 9 Floor
~ New Haven, CT 06511
Telephone: (203) 672-3204
Fax: (203) 672-3238
E-mail: charles.andres@leclairryan.com
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Compliance was mailed or delivered
electronically on this 6" day of October 2017 to the following counse] and pro se parties of
record and that written consent for electronic delivery was received from all attorneys and pro se

parties receiving electronic delivery:

James K. Robertson, Jr., Esg.

Maureen Danehy Cox

Carmody Torrance Sandak & Hennessey LLP
50 [ .eavenworth Street

P.O.Box 1110

Waterbury, CT 06721-1110
jrobertson@carmodvlaw.com

meoxi@.carmodylaw.com

Timothy S. Hollister. Esq.
Beth Bryan Critton, Esq.
Shipman & Goodwin LLP
Ome Constitution Plaza
Hartford, CT 06103
thollisterid.zoodwin.com
hentton{@goodwin.com

Charles R. Andres -

900547042.1
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DOCKET NO. LLI-CV-15-6013033 § : SUPERIOR COURT
LIME ROCK PARK, LLC : J.D. OF LITCHFIELD
V8. . : AT LITCHFIELD
PLANNING AND ZONING COMMISSION |

OF THE TOWN OF SALISBURY : OCTOBER 6, 2017

PLAINTIFF. LIME ROCK PARK, LLC’S,
MOTION RE: ADDITIONAL DOCUMENTS RESPONSIVE
OR RELEVANT TO COURT ORDER #435704 (DOCKET ENTRY 159.0)

Plaintiff, Lime Rock Park, LLC (“LRP") has reviewed the documents gathered by
counsel for the Planning and Zoning Commiséion (“Commission”) (the proposed
“Compliance™). While LRP agrees that the aforesaid documents are responsive to the Court’s
Order, LRP believes that several additional documents shbuld be provided as responsive and/or
relevant to the Order.

LRP recognizes that the Court has not yet advised the parties re: the specific topics on
which it intends to seek additional argument. That said, it appears the Court is interested in the
zoning rcgulation.s for the RE zone, as they existed over the years. (See requests re: Regulations'
from 1967, 1974, 1975, ete. in Requests #1 and 2 of the Order.) As such, LRP asked the other
parties if they would agree to include the 1959 Zoning Regulations. As the éourt is aware, the
1959 Regulations were the first zoning regulations adopted by the Commission. Counsel for the
Commission stated that while it objected to including a copy of the entire 1959 Regulations, it
did not object to including the pages from the 1959 Regulations regarding tﬁe RE Zone. Counsel
for the Citizens Council objected to thel 959 Regulations being included in the Compliance,

LRP attaches as Exhibit A the pages from the 1959 Regulations that relate to the RE

zone. LRP understands that the aforesaid pages are already part of the Record on appeal. (See

{(W2936642)
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16-843) However, LRP believes that it is important that the Court have these pages readily
available when it reviews the RE sections of the subseqﬁent versions of the regulations and
therefore asks that they be included as part of the Compliance.!

The Court also inquired regarding whether LRP or its predecessor in interest ever applied
for a special permit in regard to the operation of a race track on the site, and asked for all
documents pertaining to same. (See Request # S of the Order.) LRP asked the Commission and
Council whether they wquld agree to include in the joint Compliance certain documents related
to the Council’s 2016 request to the Commiésidn that it require LRP to submit a special permit
application. .LRP believes that although the referenced documents do not arise from a permit
appljcj(ltion filed by LRP or its predecessor, they are ciearly relevant to the Court’s inquiry re:,
documents related to a special permit for operation of a race track on site. Indeed, LRP was
concerned that this issue might be raised during this appeal and therefore included an e};tensi\;e
footnote re: same in its September 15, 2016 brief. See page 24, fn24. (A copy of the referenced

footnote is set forth below.?) Both the Commission and the Council objected to including the

aforesaid documents in the Compliance.

! As noted above, the Commission does not object to these pages being part of the Compliance. The Council
objected to the inclusion of the entire set of 1959 Regulations and presumably would obiect to these pages from
those Regulations being part of the Compliance,

2 From LRP’s September 15, 2016 brief:
“LRP’s complaint also raises claims that the Amendments are improper because commissioners might
interpret them to require LRP to obtain a special permit to continue existing, permitted operations and to
obtain separate special permits for nearly every event it holds, contrary to how special permit procedures
are applied to other entities in town, See Complaint paras. 46, 47, 50 and 51.b. This concern was based on
various commissioners' comments throughout the proceedings on the Amendments. Due to the following
events, which occurred after the complaint was filed, LRP is not addressing these issues at this time. On
February 25, 2016 (after LRP filed its Complaint), Attorney Hollister, on behalf of his client the Intervenor,
confirmed the Iegitimacy of LRP's concerns by urging this interpretation upon the Commission. In
particular, he submitted a letter asking the Commission to, inter alia “establish a deadline by which the
Track must submit a special permit and site plan application.” After a public hearing, the Commission
declined to grant the requested relief, determining instead that “we [the Commission] will not require Lime
Rock Park to apply for a special permit for track activities at this time.” April 18, 2016 Commission
meeting minuies at p. 3. In Hght of this determination, LRP does not address the claims in those paragraphs
at this time. Nevertheless, should the Commission, the Intervenor or the Court raise them in this appeal, or

{w2936642}
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LRP attaches the aforesaid documents as Exhibit B. LRP understands that the Court may
decide that it will not review the attached documents in light of the objections of the Commission
and Council, but wanted to insure that they were part of the Record and available to the Court if

necessary.
Therefore Claimant moves that the documents attached as Exhibits A and B be deemed

part of the Compliance or otherwise made part of the Record on appeal.

THE PLAINTIFF,
LIME ROCK PARK, LLC

BY: h/\ % %

JAMES K. ROBERTS®N, JR.
MAUREEN EHY COX
FOR: Carmody Torrance Sandak & Hennessey, LLP
50 Leavenworth Street
P. 0. Box 1110
Waterbury, CT 06721-1110
Juris No. 008512
Its Attorneys

ORDER
The foregoing motion, having been considered by the Court, is hereby

GRANTED / DENIED.

By the Court

should they come before the Commission at a latér date, LRP reserves all its rights to respond appropriately
at that time. (Although this appeal Record does not include these proceedings, should the Intervenor or the
Commission dispute this description of the issues or outcomes, or should the Court so request, LRP will
gladly supplement the record as necessary,)”

{W2536642}
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CERTIFICATION

This is to certify that a copy of the foregoing has been sent, via email and U.S. mail,
postage prepaid, on the above date to:

Charles R. Andres, Esq.
LeClair Ryan

th
545 Long Wharf Drive, 9 Floor
New Haven, CT 06511

charles.andres@]eclairryan.com

Timothy S. Hollister, Esq.
Beth Bryan Critton, Esq.
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
thollister{@goodwin.com
beritton@goodwin.com

Nolo=

Maureen D’aﬁehy Cox)

{W2936642}
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DOCKET NO. LLI-CV-15-6013033-S : SUPERIOR COURT

LIME ROCK PARK, LLC : JUDICIAL DISTRICT
OF LITCHFIELD

Y.

PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY, ET AL. ; MARCH 12, 2018

MOTION TO INTRODUCE EVIDENCE IN
ADDITION TO CONTENTS OF THE RECORD

Pursuant to Gen. Stat. § 8-8(k), the Defendant, Town of Salisbury Planning and Zoning
Commission, seeks to introduce evidence in addition to the contents of the record on the ground
the evidence is necessary for the equitable disposition of the appeal.

The evidence consists of:

1. An affidavit and email exchange between undersigned counsel and Richard A. Pirqli,
Director, Planning & Standards Division, Bureau of Air Management, Connecticut
Department of Energy and Environmental Protection (DEEP) addressing whéther
DEEP believes that SalisBury Zoning Regula;ions at issue in this appeal must be
reviewed by it under its statutory duties to réview noise ordinances under Gen, Stat,
§ 22a-73. See Exhibit A attached hereto. |

2. Copieé of the Noise Ordinances adopted by the City of Hartford and City of

- Waterbury, portions of which were referenced in the Lime Rock’s Reﬁ]y to the
Commission’s Opposition to the Plaintiff’s Motion io Reargue dated March 8, 2018

(docket 178.00) See Exhibit B attached hereto.
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As to the first item, DEEP’s opinion would be of benefit to the Court. in reviewing Lime
Rock’s ctaim in its Motien to Reargue that the DEEP must approve and review the Salisbury
Zoning Regulations under its duty to review noise ordinances for consistency with state law
un&er Gen. Stat, § 22a-73. The DEEP opinion would be of assistance because it represents the
opinion of the administrative agency charged with the enforcement of Gen. Stat. § 22a-73 as it
relates to the specific zoning regulation at issue in this appeal. “Although the construction
and interpretation of a slatute is a question of law for the courts to decide ... it is  well
established practice of this court to accord great deference to the construction given [a] statute by
the agency charged with its enforcement.” Starr v, Commissioner of Environmental Protection,
226 Conn, 358, 372, (1993). Accordingly, the exchange at Exhibit A would assist the court in
evaluating Lime Rock’s claims.

Moreover, the motion is timely under the circumstances of this case. In the proceedings
before the Commission, Lime Rock argued that the Commission had no authority to regulate
noise, and noise could be regulated at the local level only by a municipal ordinance adopted by
the legislative body or the Torrington Health District. See RR 7, lefter from James Robertson of
September 8, 2015, p. 2 (“the proposed change is an illegal noise regulation that the Zoning
Commission lacks the authority to adopt since noise régulations may only be adopted by Toﬁ
ordinance, the Torrington Health District or Department of Energy and Environmental
Protection. ... Salisbury does not have a noise ordinance and this Commission does not have
authority to pass noise regulations.”). Lime Rock repeated this argument in its Brief, see Lime
Rock Brief dated September 15, 2016, p. 16 (“The amendments are not an ‘ordinance’ enacted

by the Town’s legislative body...”). Not until Lime Rock’s Supplemental Brief dated

(4%}

JAT1



September 11,2017 —well after the zoning proceedings were closed and when briefing was
closed — did Lime Rock suggest that the zoning regulations must be approved by DEEP.

Given the fact that Lime Rock’s argument was never made to the Commission when the
* proceedings were open and th.at this speéiﬁc argument was made only as briefing was closed, the
Commission believes this ;'cquest has been timely made. [t would be unfair to the Commission
if it were found to have erred based on claims never made to it, and that it had no chance to
address until well after the Commission rendered its decision.

The motion is also timely because the DEEf’ did not have all the relevant information to
-render its opinion until after the Court rendered its De.cis'mn in this case, which was not until
January 31, 2018. Indeed, in its Reply Memorandum dated March 8, 2018, Lime Rock criticized.
the Commission for failing to inform DEEP of the Court’s Decision. In response, counsel has
forwarded the Court’s opinion to DEEP staff so that it would have the benefit of the Court’s
opinion before ruling specifically on whether it needed to review these zoning regulations.

As to the municipal ordinances referred to‘in the second item, the Commission seeks to
introduce these ordinances because Lime Rock'’s Reply Memorandum dated March 8, 2018
quoted from these regulations, but failed to attach the ordinances ta its memoraﬁdum. If Lime
Rock contends, as it seems to, that these municipal noise ordinances are similar or analogous to
the Salisbury Zoning chulalioﬁs at issue in this appeal, then the Court should have the benefit

of the full text of these ordinances.
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Accordingly, for the forgoing reasons, the Commission respectfully requests that the

Court grant this motion allow the record to be supplemented with the items set forth at Exhibit A,

THE DEFENDANT,
PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY

BY LECLAIRRYAN

Wery i w7 %

‘Charles R. Andres
545 Long Wharf Drive - 9" Floor
New Haven, Connecticut 06511
Telephone: (203) 672-3204
Fax: (203) 672-3238

E-mail: charles.andres@leclairryan.com
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion to Introduce Evidence in Addition to
Contents of the Record was mailed or delivered electronically on this 12" day of March 2018 to
the following counsel and pro se parties of record and that written consent {or electronic delivery

was received from all attorneys and pro se partics receiving electronic delivery:

James K. Robertson, Jr., Esq.

Maureen Danehy Cox, Esq.

Carmody Torrance Sandak & Hennessey LLP
50 Leavenworth Street

P.O.Box 1110

Waterbury, CT 06721-1110

[robertson(@carmodylaw.com
meox(@carmodylaw.com

Timothy S. Hollister, Esq.
Beth Bryan Critton, Esq.
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
thollister@goodwin.com
berittonfdgoodwin.com

K

Charles R. Andres

8040856421
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' ORDER 435704
DOCKET NO: LLICV156013033S SUPERIOR COURT

LIME ROCK PARK, LLC JUDICIAL DISTRICT OF LITCHFIELD
V. AT TORRINGTON ~
PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALI 3/20/2018
ORDER
ORDER REGARDING:

03/13/2018 180.00 MOTION FOR PERMISSION TO SUPPLEMENT THE RECORD IN
ADMINISTRATIVE APPEAL : :

The foregoing, having been considered by the Court, is hereby:
ORDER: DENIED ' .

This motion is denied for the reasons set forth on the record on 3/19/18 and for the following additional
reasons.

The movant asks the court to take additional evidence at an extremely late hour: approximately six
months since the time of the last hearing on this appeal, and almost two months after judgment, on it
pending motion for reconsideration. In discussing whether a trial court, in an administrative appeal,
should take evidence supplementing the evidence taken in front of the administrative body, our Supreme
Court has held that, “The trial court has discretion on whether to take additional evidence, but should
ordinarily allow it only when the record is insufficient or when there is an extraordinary reason for it,
and before allowing additional evidence the court should (1) detérmine that the additional evidence is
material and (2) that there was a good reason for the failure to present the evidence in the original
proceeding. R. Fuller, 9A Connecticut Practice Series: Land Use Law and Practice (3d Ed. 2007) § 32.8,
pp. 207-208." Parslow v. Zoning Board of Appeals, 110 Conn. App. 349, 356,954 A, 2d 275 (2008).
Moreover, a motion to reargue is not to be used to have a second bite at the apple, which concept
includes the presentation of additional evidence which could have been presented at trial. Opoku v.
Grant, 63 Conn. App. 686, 693, 778 A.2d. 981.

In this motion, the movant Commission wants the court to admit, at this extremely late stage of the
proceeding, two items of evidence. The first is an email exchange between its counsel and a purported
employee of DEEP as to whether DEEP would have required zoning regulations to have been approved
by the Commissioner of DEEP. The movant presented no good reason for which this information was
not presented earlier. The email exchange is not properly authenticated, and constitutes hearsay. Prior to
admitting this email exchange, the court would have had to have taken evidence from counsel for the
movant on a substantive issue, which would have led to his disqualification under Rules of Professional
Conduct 3.7. For all of these reasons, the court denies the motion to supplement the record at this late
date with this evidence.

The second item of evidence comprised two zoning enactinents of other towns. There was no showing
that these enactments were material to the court's consideration of the zoning amendments at issue in
this case. Therefore, the court denies the motion to supplement the record with this evidence as well.

LLICV156013033S 3/20/2018 - ' ' ' Page 1 of 2
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435704

Judge: JOHN DAVID MOORE

LLICV1560130338 3/20/2018 . Page2of2
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ORDER 435704

DOCKET NO: LLICV1560130338 SUPERIOR COURT
LIME ROCK PARK,LLC JUDICIAL DISTRICT OF LITCHFIELD
V. . AT TORRINGTON
PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALI 4/10/2018
ORDER

~

The following order is entered in the above matter:

ORDER:

Reference is made to the defendant Planning and Zoning Commission's filing #161, attachment E
thereto, p. 146/286. The court orders the defendant Planning and Zoning to undertake a diligent search
of ifs records on or before 4/25/18 at 5:00 p.m. to see if the referenced minutes of 1/13/75 or 1/27/75 are
available, as well as any minutes of the Planning and Zoning Commission from that date through the end
of 1977, inclusive. If any such minutes are available, the defendant Planning and Zoning Commission
shall share copies of them with opposing counsel and file them on the court system on or before 5:00

p.m. on 4/25/18. :
Judicial Notice (JDNO) was sent regarding this order.
435704
Judge: JOHN DAVID MOORE

LLICV156013033S 4/10/2018 Page ! of 1
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DOCKET NO, LLI-CV-15-6013033-8 : SUPERIOR COURT

LIME ROCK PARK, LLC JUDICIAL DISTRICT
OF LITCHFIELD
Y.
PLANNING & ZONING COMMISSION :
OF THE TOWN OF SALISBURY,ET AL,  :  APRIL I8, 2018
COMPLIANCE WITH

COURT ORDER #435704 (DOCKET ENTRY 181.00)

In compliance with the court’s order #435704 (docket entry 181.00), the undersigned

represents that the staff of defendant Planning and Zoning Commission has made copies of

minutes of the meetings of the Commission’s meeting from 1/13/1975 through the end of 1977,

and that the undersigned has provided copies of those minutes to counsel of record. A copy of

said minutes are attached hereto,

THE DEFENDANT,
PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY

BY LECLAIRRYAN, PLLC

' /’"—w, o

Charles R. Andres
545 Long Wharf Drive
Ninth Floor
" New Haven, Connecticut 06511
. Telephone: (203) 672-3204
Fax: (203) 672-3238
E-mail: charles.andresi@leclairryan.com
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Compliance with Court Order was mailed or
delivered electronically on this 18" day of April 2018 to the following counsel and pro se parties
of record and that written consent for electronic delivery was received from all attorneys and pro

se parties receiving electronic delivery:

James K, Robertson, Jr., Esq.

Maureen Danehy Cox

Carmody Torrance Sandak & Hennessey LLP
50 Leavenworth Street '
P.O.Box 1110

Waterbury, CT 06721-1110
jrobertson@carmodylaw.com
meox{Zcarmodylaw.com

Timothy S. Hollister, Esq.
Beth Bryan Critton, Esq.
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
thollister@goodwin.com
beritton@goodwin.com

Charles R, And;es

504325871-1
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' ORDER 435704
DOCKET NO: LLICV156013033S SUPERIOR COURT

LIME ROCK PARK, LLC JUDICIAL DISTRICT OF LITCHFIELD
V. AT TORRINGTON
PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALLI 4/24/2018
ORDER

The following order is entered in the above matter:
ORDER:

The court has reviewed filing #182, The court is still seeking, as it was in order #159, any relevant
information about when and how section 415.1 of the regulations was amended. The cowrt has reviewed
an original typed and bound version of the 3/11/74 zoning regulations, found in one of the court files
that led to the 1979 camping and parking stipulation. In that version, 415.1 still provided that racing
could take place during hours permitted by Statute. The next set of amendments was enacted on August
27, 1976, per attachment E of filing #161. The court has found the notice of the August 27, 1976
amendment both tucked into the original typed and bound version of the 1974 regulations and on
numbered page 934 of filing #182. The August 27, 1976 amendments do not revise regulation 415.1.

The court reasonably infers that the revision to 415.1 occurred in one of the subsequent revisions to the
zoning regulations handwritten onto the 1974 version of the zoning regulations.

The court orders the defendant Commission to search its records for its minutes in the six months
preceding, and the one month after, each of the next three rounds of amendments, namely those
occurring on 6/22/79, 2/21/80 and 2/23/81 and both to provide these minutes to opposing and file them
in the court file on or before 5:00 p.m. on 5/4/18.

The court also orders the defendant Commission to search its records from March 11, 1974 through and
including February 10, 1975 for the 9 page Lime Rock Protection Association's letter referred to in
Attachment H of filing #161 and for any minutes maintained of the Commission's activities during that
time period, including, but not limited to those that pertain to an amendment of section 415.1 that may
have been proposed and/or adopted during that time period. Any such documents shall be shared with
opposing counsel and filed with the court on or before 5/4/18 at 5:00 p.m.

Judicial Notice (JDNO) was sent regarding this order.
435704

Judge: JOHN DAVID MOORE

LLICV156013033S 4/24/2018 Page 1 of 1
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DOCKET NO. LLI-CV-15-6013033-S : SUPERIOR COURT

LIME ROCK PARK, LLC : JUDICIAL DISTRICT
: OF LITCHFIELD

v.

PLANNING & ZONING COMMISSION ‘
OF THE TOWN OF SALISBURY, ET AL. : MAY 3, 2018

COMPLIANCE WITH
COURT ORDER #435704 (DOCKET ENTRY 183.00)

In accordance with the court’s order #435704 (docket Entry 183.00), the undersigned
represents that staff of the Defendant Planning and Zoning Commissiqn has searched its records
for its minutes in the six months preceding, and the one month after, amendments adopted on
6/22/79, 2/21/80 and 2/23/81 and has attached copies of these minutes hereto at Exhibit A.

The undersigned has also requested stuff to search its records from March 11, 1974
through and including February 10, 1975 for the 9-page Lime Roqk Protection Association's
letter referred to in Attachment H of ﬁling #1601 and for any minutes maintained of the
Cornmission‘s activities dgring that time period. The undersigned has attached at Exhibit B

copies of the minutes of the Planning & Zoning Commission from March 11, 1974 through

February 10. 1975. After diligent search, however, staff has been unable to locate the 9-page . .

letter from the Lime Rock Association referred to at Attachment H of filing #161 (i.e., minutes
of 2/10/1975). The undersigned has requested counse! for Lime Rock Park LLC and the Lime
Rock Citizens Council, LLC to ask their clients if their clients can locate this 9-page letter, but

counsel have informed the undersigned that their clients have not been able to locate this letter,
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The undersigned understands that the court is seeking information as to when and how
the former Section 415.1 was amended to provide that racing shall be allowed during hours
permitted “by court order dated 5/12/59” instead of “by statute”. As the undersigned indicated in
its Notice of Compliance dated 10/05/2017 (filing 161.00):

Exhibit 16-839 consisis of excerpts from zoning regulations in effect on

July 1, 1985. The Planning & Zoning Commission has limited records with

respect to zoning amendments adopted in 1985 and earlier, due in part to a fire at

Town Hall occurring on August 5, 1985 as well as the fact that state record

retention policies in effect at that time did not require the retention of

applications, exhibits, tapes of public hearings for more than a few years. The

Town has retained minutes of Planning & Zoning Commission meetings, and

some other historical documents relating to the Lime Rock Race Track (the latter

of which have been made available to all parties pursuant to a request from the

plaintiff in this case under the Freedom of Information Act).

Attached at Tab G are copies of minutes from the Planning & Zoning

Comimission concerning amendments taking effect on July I, 1985. None of the

amendments adopted in July 1985, however, appear to address the content

codified at Section 415.1 in the 1985 regulations. To date, the parties have been
unable to locate the minutes of the Planning & Zoning Commission where the
language in Section 415.1 was adopted. Attached at Tab H are the excerpts from
minutes of the Planning & Zoning Commission and other historical documents

referencing the language in Section 415.1.

Unfortunately, after a diligent search of the minutes from [966 lhrough‘ 1985, the
Planning & Zoning Commission remains unable to identify the specific date when Section 415.1
(as set forth in the 1985 regulations) was amended. As the court has noted, there is a sentence in
the minutes from 2/10/1975 suggesting that the Commission either had adopted, or was
contemplating adopting, an amendment to Section 415.1 stating that racing times would
correspond to times allowed by the injunction. (“Wilson made the point that P. & Z. cannot stop
racing at the track but by Regulation 415.1 P.& Z, can enforce injunction imposed racing

times.”) But the Commission has been unible to identify any minutes reflecting when

Section 415.1 was amended. The undersigned concludes, based on the copies of the prior zoning

2
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booklets attached at Tabs D, E and F of Filing 161.00, that the regulation was amended at some
point between 1974 and 1983, Section 415.1, as amended, was referenced in a Letter from the
Lime Rock Prolectioﬁ Committee to the Planning and Zoning Commission dated March 2, 1987
{at page 2), a copy of which is attached hereto at Exhibit C - a further indication that the
amended version of Section 415.1 was in effect by 1987. ;Fhe Commission further notes that in
2013, as part of a comprehensive revision of the regulation.s, this regulation was ar.n_endecl to add
the language “and subsequent related Court Orders on file in the Planning and Zoning Office, or

the Town Clerk’s Office.”

THE DEFENDANT,
PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY

BY LECLAIRRYAN, PLLC

4[/ 4'1

Charles R. Andres
543 Long Wharf Drive

Ninth Floor

New Haven, Connecticut 06511
Telephone: (203) 672-3204

Fax: (203) 672-3238

E-mail: charles.andres@leclairryan.com
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CERTIFICATE OF SERVICE

[ hereby certify that a cbpy of the foregoing Compliance with Court Order #435704
(Docket Entry 183.00) was mailed or delivered electronically on this 3" day of May 2018 to the
following counsel and pro se parties of record and that written consent for electronic delivery

was received from all attorneys and pro se parties receiving electronic delivery:

James K. Robertson, Jr., Esq.

Maureen Danehy Cox

Carmody Torrance Sandak & Hennessey LLP
50 Leavenwaorth Street

P.O.Box 1110 ,

Waterbury, CT 06721-1110

jrobertson @carmodylaw.com

mecox @carmodylaw.com

Timothy S. Hollister, Esq,
Beth Bryan Critton, Esq.
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
thollister @ goodwin.com
beritton @ goodwin.com

/P4

Charles R. Andres A~

904404706-1
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DOCKET NO. LLI-CV-15-6013033 S : SUPERIOR COURT
LIME ROCK PARK, LLC . : 1.D. OF LI’I“CHF IELD
VSO : AT LITCHFIELD

PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALISBURY : SEPTEMBER 15, 2016

BRIEF OF THE PLAINTIEF LIME ROCK PARK, LLC

L. STATEMENT OF THE CASE .
This case is about a municipal planning and zoning commission that adopted zoning
amendments that violate state law regarding racing activities and noise regulation and fail to
further any legitimate land use goal. These improper amendments violate the rights of the one
entity they regulate — the plaintiff, Lime Rock Park, LLC (“LRP™).
LRP has the statutory right to hold races every day of the week, including Sunday:
No person shall operate a motor vehicle in any race, contest or demonstration of
speed or skill with a motor vehicle as a public exhibition except in accordance
with the provisions of this section. Such race or exhibition may be conducted
at any reasonable hour of any week day or after twelve o’clock noon on any
Sunday. The legislative body of the city, borough or town in which the race or
exhibition will be held may issue a permit allowing a start time prior to twelve
o’clock noon on any Sunday, provided no such race or exhibition shall take place
contrary to the provisions of any city, borough or town ordinances.
Connecticut General Statutes (“CGS™) § 14-164a (emphasis added). Despite this clear
statﬁtory language, the defendant Town of Salisbury Planning and Zoning Commission
(the “Commission”) amended its zoning regulations in ways that purport to limit the days
and hours that racing and exhibitions are allowed, in defiance of CGS § 14-164a.
Because the amendments irreconcilably conflict with state law, they are invalid.

A review of the Record reveals how this situation arose. Rather than amending its

regulations with the goal of complying with applicable laws, the Commission instead amended

{W2629686;5}
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its regulations with the improper goal of simply inserting terms from two decades-old private
lawsuits. As the Commission made clear throughout its proceedings, the primary purpose in
enacting the amendments was to insert into the municipal land use regulations the terms of 1) a
court order arising out of a 1958 private nuisance actioﬁ to which neither the municipality, nor
the commission, nor the plaintiff were parties; and 2) a 1979 judgment in a zonihg board of
appeals enforcement action to which neither the Commission nor the plaintiff were parties. In
indiscriminately adopting the terms of the decades-old order and judgmeﬁt, the Commission not
only viélated state law regarding days and hours of raciné and noise, but also abdicated its duty
to carefully consider relevant and current facts and circumstances when amending its regulations.

In addition, even assuming for the sake of argument that court-imposed terms regarding
auto racing — some over 55 years old — remain appropriate today, iﬁserting terms arising out of
private lawsuits into public zoning regulations is not a valid goal for amending land use
r—egulations. In fo‘cusing on this improper goal, the Commission specifically instructed citizens
and parties speaking at the éublic hearing on the amendments to not discuss facts that might have
been relevant to whether such terms are appropriate. Finally, in adopting the terms of the
decades-old court order and judgment, the Commission not only violated state law and revised
its regulations without proper consideration or factual support, but did so in a way that targets
only one business with exécssive, detailed controls that will significantly and illegally cripple its
operations. |
II FACTUAL BACKGROUND

This app e.al is from amendments to the Salisbury Zoning Regulations (the

“Regulations'”’) proposed by the Commission on or before July 20, 2015 and adopted on

! Various versions of the Regulations are referred to throughout this brief, When a particulair version is relevant,
reference will be made to its year of adoption, such as the “1959 Regulations” or the “2013 Regulations”.

{W2629686;5) 2
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November 16, 2015 (th-e “Amendments”). See Record, Exhibits 1, 24 and 27. The Amendments

pertain to the operation of race tracks and accessory uses within an area classified by the
Regulations as a Rural Enferprise (“RE”) District. See Record, Exhibit 20.

Plaintiff LRP owns propeﬁy located at 497 Lime Rock Road, Lakeville, Town of
Salisbury (the “Property™), within the RE district. Motor vehicle racing and contests and
demonstrations of speed and skill have been conducted at the Property since 1957 — before the

enactment of zoning — on a race track known then as the Lime Rock Race Track and now as

Lime Rock Park (the “Track™?. Itis not disputed that in 1957, such activities were conducted on
ail days of the week, including Sundays. See Record, Exhibit 21 at 76, Exhibit 22 at 31 and
Exhibit 10-23. Such operation was consistent with state law which has allowed racing seven
days a week since 1935.

The statute governing racing was originally adopted in 1935 as § 898c. CGS § 898¢
(1930 Cumulative Supplement January\Sessions 1931, 1933 and 1935). This statute did not
address days or hours of racing, In 1939, the Legislature revised the statute to specify that races
could take place any day of the week:

[A]ny race, contest or demonstration of speed or skill with a motor vehicle as a

pubhc exhibition ... may be conducted at any reasonable hour of any week

day® or after the hour of two o’clock in the afternoon of any ng provided

no such race or exhibition shall take place contrary to the provisions of any city,
borough or town ordinances.*

2 In 1957 Track activities included, among other things, automobile shows and exhibitions for auto sales, automotive
repair and auto repair pits, lunch counters and stands, camping in all areas of the Property, television, movie and
radio production, and lighting and sound equipment,

3 A “week day” included Saturdays, as early case law discussions indicate that a “week day” was any day but
Sunday. See e.g., Cadwell v. Connecticut Ry. and Lichting Co., 84 Conn, 450 (1911); Connecticut Spiritualist

Camp-Meeting Association v. East Lyme, 54 Conn. 152 (1886).

* CGS § 1-1(n) defines an “ordinance” as “an enactment under the provisions of- scctlon 7-157." In tum, CGS §7-
157 states that “ordinances may be enacted by the legislative body of any town ....” - Therefore, regulations enacted
by a planning and zening comrmission are not “ordinances.”

{W2629636;5) 3
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See House Bill No, 580, Engrossed Copy of the Acts of the General Assembly. January Session,
1939 page nos. 53 — 55. The Legislature revised the statute in 1975 to expand permissible racing

hours to any time after noon on Sundays:

[A]ny race, contest or demonstration of speed or skill with a motor vehicle as a
public exhibition ... may be conducted at any reasonable hour of any week
day or after twelve o’clock noon on any Sunday, provided no such race or
exhibition shall take place contrary to the provisions of any city, borough or town
ordinances.

See Public Act (“PA”) 75-404, 1975 Conn, Pub. Acts page nos. 398-99. The Legislatﬁre again

revised the statute in 1998, to allow racing before noon on Sunday with municipal legislative

body approval:

[A]ny race, contest or demonstration of speed or skill with a motor vehicle as a
public exhibition ... may be conducted at any reasonable hour of any week
day or after twelve o’clock noon on any Sunday. The commissioner [of Motor
Vehicles]®, with the approval of the legislative body of the city, borough or town
in which the race or exhibition will be held, may issue a permit allowing a start
time prior to twelve o’clock noon on any Sunday, provided no such race or
exhibition shall take place contrary to the provisions of any city, borough or town
ordinances.

See PA 98-182, 1998 Conn. Pub. Acts page no. 787. Finally, in 2004, the legislature revised the
statute to its current wording, which no longer includes permitting responsibilities for the

Commissioner of Motor Vehicles;

[A]ny race, contest or demonstration of speed or skill with a motor vehicle as a
public exhibition ... may be conducted at any reasonable hour of any week
day or after twelve o’clock noon on any Sunday. The legislative body of the
city, borough or town in which the race or exhibition will be held, may issue a
permit allowing a start time prior to twelve o’clock noon on any Sunday, provided
no such race or exhibition shall take place contrary to the provisions of any city,
borough or {own ordinances.

See PA 04-199, 2004 Conn. Pub. Acts page no. 714-15. (A complete copy of the original

statute and the public acts cited are attached as Exhibit A hereto.) In short, since the day

3 Prior to the 2004 revision, the Commissioner of Motor Vehicles was responsible for issuing permits for Racing
Activities,
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it first began operations, the Track has had the statutory right to race every day of the
week, including Sundays.

On June &, 1959, the Commission adopted zoning regulations (the “1959 Regulations™)
and a zoning map which placed the LRP Property in the RE district. From 1957 to the present,

.the Track has been the only race track in the RE District or in the Town of Salisbury. The LRP
Property was virtually the only pércel in the RE District when it was created in 1959 and it
continues to be so today.

The 1959 Regulations allowed race tracks as a permitted, as of right use® within the RE
district. See Record, Exhibit 16-843 Sec. 8.1.17. Specifically, they permitted “[a] track for
racing motor vehicles, excluding motorcycles, to which admission may be charged, and for
automotive education and research in safety and for performance testing of a scientific nature.”
Id. at Sec. 8.1.17. The 1959 Regulations also permitted uses accessory to a race track, as
follows:;

Accessory uses may include grandstands, judges® stands, automobile repair pits,

rest rooms, lunch counters or stands. Accessory uses may also include use of the

premises for automobile shows and exhibitions, for the sale of motor vehicles,

automotive parts and accessories and fuels, for manufacturing and automotive

repair incident to the other activities herein permitted. Other accessory uses may

also include the production of television, motion picture or radio programs and

the use of necessary lighting and sound equipment therefor.

Record, Exhibit 16-843 at Sec. 8.1.17.7. The 1959 Regulations further provided that

races could be conducted on the track “during such hours as are permitted by statute.””’

See id. at Sec. 8.1.17.1 (emphasis added). Thus, since the statutes in effect in 1959

§ Under the 1959 Regulations, one was not required to apply for or obtain a permit to operate a permitted, as of right
use (as opposed to a special permit use). See Record, Exhibit 16-843 (improperly labelied “160-843) and Exhibit
22 at 13-14, Thus, the owner of the Track in 1959 did not need to obtain a permit to operate Track activities allowed
under the 1959 Regulations.

7 As the statute does not limit the days of the week that Racing Activities can take place, the 1959 regulation
reasonably incorporated the statute only as to limits on “hours.”

{W2629686;5) . 5

JA89



O O

allowed races seven days a week, by incorporating these statutes, the 1959 Regulations
also allowadlraces seven days a week.

Until adoption of the Amendments, only a few, mostly minor, revisions were
made to the 1959 provisions. The most significant was a change to the permissible hours
of racing. Specifically, although the 1959 Regulations allowed races during hours

“permitted by statute,” See Record, Exhibit 16-843 at Sec. 8.1.17.1 (1959 Regulations),

starting in 1985, races have been allowed only “during such hours as permitted by Court

Order dated 5/12/59.” See Record, Exhibit 16-839 at Sec. 415.1 (1985 Regulations) and
Exhibit 23 at 33. In 2013, the Commission revised this section again to include
subsequent court orders, allowing races “during such hours as permitted by Court Order
dated 5/12/59 and subsequent rélatcd Court Orders on file in the Planning and Zoning
Office, or the Town Clerk’s Office.” See Record, Exhibit 29 at Sec. 221.2 a (2013
Regulations,8 ernphasis added).

The 1959 Court Order and “subsequent related Court Orders” referenced in the
2013 Regul'ations were issued in a private nuisance action brought by neighbors of the
Track in 1958 against the then-Property owner. Neither the Town of Salisbury, nor the

Commission, nor the current Track owner — the p} aintiff LRP — were parties. See Record

Exhibit 10-17°. The 1959 Court Order addressed not only “hours” of “racing” but also
numerous other aspects of Track operation. See id, Thereafter, in response to requests
by neighbors and prior owners of the Track to address changing circumstances, the 1959

Court Order was amended by court order and stipula’cionIO several times, including most

¥ These were the Regulations in effect when the Amendments were adopted.

? Exhibit 10-17 contains numerous documents, some of which include as attachments the 1959 Court Order and
subsequent order and stipulations. For the Court’s convenience, those attachments are included as Exhibit B hereto.
' The Court order was amended in 1966 (by Stipulation), 1968 (by Order) and in 1988 {by Stipulation). See
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recently by stipulation on January 14, 1988 (collectively, as amended, the “Court
Order”). Seeid.

In contrast to earlier amendments which incofporated the Court Order only as to “hours”
of “races,” the subject Amendments incorporate all of the terms of the Court Order, thus
restricting and regulating numerous aspects of day-to-day operations. They prohibit Sunday
racing, mandate specific hours and days of operation not only for days of the week generally, but
also for specific calendar dayé, list permissible “rain dates” for track events, dictate requirements
for “permissible mufflers”, differentiate between mufflered and unmufflered activity, and
govern, amoﬁg other things, loudspeaker operation and non-racing motorcycle activities. See
Record, Exhibit 20. As described in Section II1.C.3, below, these are the topics that citizens
‘were instructed not to discuss.

The Amendments also incorporate provisions from a judgment'" (the “Judgment”) in
another [awsuit —a 1979 enforcement action by the Salisbury Zoning Board of Appeals
pertaining to camping at the Track. See Record, Exhibit 19 at 1. The terms incorporated almost
verbatim into the Amendments from this Judgment'? address details as to camping locations and
nighttime parking and accessway use including prohibitions on use of accessways abutting a

specific parcel of property (52 White Hollow Road”). See Record, Exhibit 20 at Sec. 221.3.

Record, Exhibit 10-17. .

' The Commission characterized the terms incorporated as being “based on the stipulated judgment dated
September 19,1979 in Lime Rock Foundation, Inc. v. Zoning Board of Appeals of the Town of Salisbury, No.
16,4046 (Fudicial District of Litchfield).” See Record, Exhibit 19. In fact, that pleading is entitled “Judgment”
although it was based upon a stipulation of the parties. See Record, Exhibit 10-18. The judgment and stipulation
are attached as Exhibit C hereto.

"2 The Amendments modify the Judgmesit language slightly to remove references to specific portions of the LRP
Property. Additionally, whereas the Judgment permits “camping by an unlimited number of spectators and
participants” (¢mphasis added) the Amendments refer only to “camping by spéctators and participants.” See
Record, Exhibit 20 at Sec. 221.3 and Exhibit 10-17 (the Judgment is attached as an Exhibit to the 9/4/15 Motion to
Modify Stipulation and Judgment and is also included in Exhibit C hereto).
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| The Amendments initially included a section (Section 221.6) which would ha\fe rendered
racing a nonconforming use if any party were to prevail in a legal challenge to any section of the
Amendments. As such, if LRP were to prove that the Commission acted improperly in.adopting
the Amendments, LRP would be punished. Th1:s “in terrorem clause” was intended to discourage
LRP from appealing the wrongful conduct of the Commission. This utterly inappropriate
provision was presented to the Commission for the first time at its deliberation session following
the close of the public hearing on the Amendments. See Record, Exhibit 23 a 4, 42-44,

On November 16, 2015, the Commission voted to approve the Amendments, including _
Section 221.6. Notice of the decision was published in the Waterbury Republican American on
November 24, 2015. See Record, Exhibit 28, LRP filed its complaint within 15 days thereafter,
on December 8, 2015. Among other allegations, the complaint alleged that Section 221.6 was
il}egal for numerous reasons. See Complaint paras. 50 and 514, | and m. The Commission
subsequently reconsidered the “in terrorem clause” and voted to repeal it. See Record, Exhibit
35, The Lime Rock Citizens Council (the “Intervenor™) filed a Motion to Intervene on January
19, 2016 which the Court granted on May 16, 2018,

ITII. CLAIMS OF LAW

A. THE PLAINTIFF IS AGGRIEVED BY THE ACTIONS OF THE
COMMISSION IN ADOPTING THE AMENDMENTS.

B. STANDARD OF REVIEW,

C. THE COMMISSION ACTED ARBITRARILY, CAPRICIOUSLY AND IN
ABUSE OF ITS DISCRETION IN ADOPTING THE AMENDMENTS.

1. The provisions limiting days and hours of racing and race car activities violate and
are preempted by CGS § 14-164a.

2. The Amendments are illegal attempts to regulate noise.
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3. The Commission improperly incorporated provisions into the Amendments without
first considering whether they were appropriate. and evidence in the Record

demonstrates that they are not.

4. There is no legitimate land use basis to support the Amendmens.

5. The Commission exceeded its statutory authority under CGS § 8-3{c) by requiring

someone seeking to amend the RE District regulations to apply for and obtain a
special permit as a precondition.

6. The Amendments contravene the requirement of CGS § 8-2(2) that zoning regulations

be in conformity with the Comprehensive Plan. _

7. The Amendments constitute illegal spot zoning, target a single property owner and
seek to repulate a user rather than a use.

IV.  DISCUSSION AND ARGUMENT

A. THE PLAINTIFF IS AGGRIEVED BY THE ACTIONS OF THE
COMMISSION IN ADOPTING THE AMENDMENTS.,

Connecticut General Statutes (“C.G.S.”) §§ 8-8(b) and 8-9 provide a right of appeal to
the Superior Court from the decision of a zoning commission. In order to exercise this statutory
right of appeal, a plaintiff must allege and prove aggrievement. McNally v. Zoning Comm’n,
225 Conn. 1, 6 (1993); Smith v. Planning & Zoning Bd., 203 Conn. 317, 321 (1987). A plaintiff
may prove aggrievement by showing either statutory or classical aggrievement. Cole v. Planning

& Zoning Comm’n, 30 Conn. App. 511, 514 (1993); Zoning Bd. of Appeals v. Planning &

Zoning Comm’n, 27 Conn. App. 297, 300-01 (1992). In this appeal, the plaintiff is both
statutorily and classically aggrieved. Under CGS § 8-8(1) a plaintiff is statutorily aggrieved if it
owns property “that abuts or is within a radius of one hundred feet of any portion of the land
involved in the decision of the board.” The Superior Court may hear evidence as to the
plaintiff’s property interest ownership, as the Court is “not limited to the record before the [ ]

commission on the issue of aggrievement.” Hall v, Planning Comm’n, 181 Conn. 442, 444

(1980). Attrial, LRP will introduce evidence to demonstrate that it is (and was on December 8,
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2015) the owner of almost all of the land in the RE zone that is the subject of the Amendments
and that it owns the only race track in the RE zone and the Town of Salisbury. As LRP’s
Property is the land involved in the decision of the Commission, it is aggrieved under CGS § 8-
8(1).
As to classical aggrievement, if is well established in Connecticut that:
A party has been classically aggrieved if it successfully
demonstrates a specific, personal and legal interest in the subject
matter of the decision, as distinguished from a general interest,
such as is the concern of all members of the community as a
whole, and successfully establishes that this specific, personal and
legal interest has been specifically and injuriously affected by the
decision.
Zoning Bd. of Appeals v. Planning & Zoning Comm'n, 27 Conn. App. 297, 301 (1992) (citations
omitted). The plaintiff has a specific, personal and legal interest in the subject matter of the
Commission’s decision as the owner of the only property affected by the Amendments.
Furthermore, LRP’s interests have been specially and injuriously affected by the
Commission’s adoption of the Amendments because as explained more fully below, the
Commission’s decision was arbitrary, capricious and in abuse of its discretion. In particular, the
Amendments adopt regulatory provisiens that violate state law applicable to the operation of the
plaintiff’s Track, impose strict and detailed operating conditions on the Track without a proper
evidentiary basis for doing so, include requirements for amending the zoning regulations that
exceed the Commission’s statutory authority, and unfairly target the plaintiff’s business with
regulations more detailed and restrictive than those governing any other business in Salisbury.
B. STANDARD OF REVIEW.,

The Connecticut Supreme Court has long reco gnizéd that, although the power to zone is

vested in local zoning boards, such power is not unlimited. The power to zone, as an imposition
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of restrictions on the use of private property, “is subject to its own restrictions in that it never can

be exercised in an arbitrary manner.” Del Buono v, Board of Zoning Appeals, 143 Conn. 673,

677 (1956).

When a zoning board acts upon a change in the zoning regulations, it is acting in a
legislative capacity. Burnham v. Planning & Zoning Comm’n, 189 Conn. 261, 265 (1983). In
such cases, it is the function of the court to determine whether the record before the agency

supports the decision reached. Calandro v. Zoning Comm’n, 176 Conn. 439, 440 (1979).

Where the local zoning board has acted arbifrarily, illegally or in abuse of its discretion, courts
must grant relief. Suffield Heights Corp. v. Town Planning Comm’n, 144 Conn, 425, 428
(1957).

In Suffield Heights, the Court, in commenting on the statutory right of an aggrieved party

to appeal from an adverse decision of a local zoning authority, stated: |

In light of the statute, a court cannot take the view in every case

that the discretion exercised by the local zoning authority must not

be disturbed, for if it did the right of appeal would be empty.
Id. at 428. The Court conciuded that a court “can grant relief upon appeal in those cases where
the local authority has acted arbitrarily or illegally and consequently, has abused the discretion
. entrusted to it.” Id. As the Commission acted in just such a manner when it adopted the

Amendments, LRP’s appeal must be sustained.

- C. THE COMMISSION ACTED ARBITRARILY, CAPRICIOUSLY AND IN
ABUSE OF ITS DISCRETION IN ADOPTING THE AMENDMENTS.

1. The grpvisions limiting days and hours of racing and race car activities violate and are
preempted by CGS § 14-164a, :

“[A] local ordinance is preempted by a state statute whenever ... the local ordinance

irreconcilably conflicts with the statute ....” Bauer v. Waste Management of Conneciiqut, Inc.,,
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234 Conn. 221, 232 (1995) (internal citations and quotations omitted). As discussed below, the
Amendments irreconcilably conflict with CGS § 14-164a, and thus, ar-e preempteld.

CGS § 14-164a delineates specific parameters within which race track activities,
including but not limited to races, can be conducted. It provides:

No person shall operate a motor vehicle in any race, contest or demonstration of
speed or skill with a motor vehicle as a public exhibition except in accordance
with the provisions of this section. Such race or exhibition may be conducted at
any reasonable hour of any week day or after twelve o’clock noon on any
Sunday. The legislative body of the city, borough or town in which the race or
exhibition will be held may issue a permit allowing a start time prior to twelve
o’clock noon on any Sunday, provided no such race or exhibition' shall take
place contrary to the provisions of any city, borough or town ordinances.

CGS § 14-164a(a) (emphasis added; operations of motor vehicles in races, contests or
demonstrations of speed or skill as a public exhibition are hereinafter referred to as “Racing
Activities”). This longstanding statute has undergone only slight variations frqm its inception,
with subsequent iterations expanding permissible hours of Racing Activities including allowing
earlier start times on Sundays. See Section I1. above. As it currently reads, CGS §14-164a
allows Racing Activities any reasonable houf Monday through Saturday and on Sunday
aﬁemo_ons, or, if there is approval frorﬁ the municipal legislative body, before noon oﬁ Sundays
as well. Significantly, a planning and zoning commission has no authority to alter permissible
hours of Racing Activities. Only the legislative body of a t'own may do so™ and even then, it
may only expand pennissibie hours into Sunday mornings. The statute does not authorize any
municipal agency to limit the days that Racing Activities may occur.

The Commission acknowledged that racing was governed by statute when it adopted
zoning regulations in 1959. As discussed above, the 1959 regulatory section governing race

tracks allowed motor vehicle “races” to be conducted “during such hours as are permitted by

'3 That is, any such race or exhibition with a start time prior to noon on Sunday.
" It is beyond dispute that the Commission is not the legislative body of the town.
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statute.” See Record, Exhibit 16-843 Sec. 8.1.17.1 (emphasis added). In contrast, the
Commission ignored this authority when it adopted subsequent versions of the regulations which

incorporated “hours” of “races” from the Court Order,

The Commission ignored this statutory constraint again — and to a much greater degrée —
when it adopted the Amendments and in particular, the provisions it essentially cut and pasted
from the Court Order and Judgment. These incorporated terms include extensive illegal
restrictions on days and hours of “races”."> Section 221.1.4 (1) prohibits “[a]ll activity of

mufflered or unmufflered racing cars upon the asphalt track or in the paddock areas” on Sundays.

" In contrast, CGS § 14-164a allows all Racing Activities at any reasonable hour on Sundays

after noon. Section 22.1.a (2) restricts “activity” with “anmufflered racing car engines” to

Tuesday afternoons and ten Fridays and Saturdays. In contrast, CGS § 14-164a(a) allows all

Ragcing Activities any day of the week, not just on Tuesdays or limited Fridays and Saturdays,

and does not differentiate between races or Racing Activities with mufflered or unmufflered
engines. Despite the clear language of CGS § 14-164a, the Amendments prohibit Sunday racing
and limit days of unmufflered racing, in blatant defiance of that Iaw. As the Sunday prohibition
and limits on unmufflered racing irreconcilably conflict with CGS §14—164a, they are preemp.ted.

See Bauer v. Waste Management of Connecticut, Inc., 234 Conn. 221, 232 (1995) (internal

citations and quotations omitted).

The Commission or Intervenor may argue that these limitations were already included in

the Regulations because they were incorporated by reference; and in fact, the Amendments state:

I$ Whether the Commission intended section 221.1(a) to apply solely to “races” or to extend o other Racing
Activities is unclear. Although the general heading in 221.1.refers to “races,” subheadings 221.1.a.(1), (2) and (3)
apply to various kinds of racing “activity.” (This shift from “races” to “activit[ies]” underscores the cutting and
pasting that generated the Amendments as discussed in Section IV.C. 3 below). Regardiess of whether the
Commission intended the 221.(a) to apply to “races” or to extend to other Racing Activities (thus expanding its
subsets beyond the sets to which they apply in violation of basis rules of grammar), the provisions exceed the
Comumission’s authority and violate CGS § 14-164a.
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The parameters set forth herein are identical to those set forth in the Amended
Stipulation of Judgment ... which parameters were previously incorporated by
reference in the zoning regulations.

Record, Exhibit 20 Sec. 221.1.a, fn. 1, Such a claim would be incorrect, however, as prior

ve;sions of the Regulations incorporated the Court Order only as it pertained to-“hours” of
“races.”’® See e.g., Record, Bxhibit 23 at 8, Exhibit 29 (2013 Regulations) at Sec. 221.2.a,
Exhibit 16-841 (2008 Revision) at Sec. 722:1, Exhibit 16-840 (2004 Revision) at Sec. 722.1 and
Exhibit 16-839 (1985 revisi;)n) at 415.1. By restating all of the Court Order language és opposed
to simply incorporating “hours” of “races”, the Amendments clearly do much more than restate
provisions already incorpora_ted into the Regulations. In addition, the Stipulation terms related to
camping were never incorporated into any version of the Regulations, which prior to the
Amendments, did not address camping at all.

| 2. The Amendments are illegal atfempts to regulate noise.

It 1s clear from the Record that the Amendments are simply the wholesale adoption by the
Commission of an injunction from a noise abatement case brought long ago and under different
circumstances by some neighbors of the Track. The Commission and its attorney have
repeatedly admitted that fact, See Section IV.C.3 below. Although the noise abatement
regulations are at times camouflaged as regulated hours of operation, their intent and their effect
cannot be disputed. They seek to micro-control, among other things, the time, place and manner
of use of mufflered and unmufflered vehicles, when racing can and cannot be held, and when
testing and qualifying can be doﬁe. All ofithese restrictions are the noise abatement restrictions

imposed in the Court Order. As the Commission has been repeatedly advised by its attorney,

1% The Commission or Intervenor may also argue that “hours” included “days”. Such an argument is not supported
by the Record. In fact, the Court Order included provisions regulating “hours™ and provisions regulating “days.”
See Record, Exhibit 10-17 and Exhibit B hereto. Prior to the Amendments, the Regulations did not. See Record,
Exhibit 29, Sec. 221.2.a
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see, &.2., Record Exhibit 10-24 and Exhibit 21 at pp. 84-85'7, and as discussed below, the

Commission dees not have authority to regulate noise.

Rather, the Legislature, through CGS § 222-69, has anthorized the Commissioner of the
Department of Energy and Environmental Protectfon (“DEEP”) to enact regulations ggverning
noise. Those regulations specifically exempt “[njoise created By the use of property for purposes
of conducting speed or endurance events involving motor vehicles ... during the specific
period(s) of time within which such use is authorized by the political subdivision or
governmental entity having lawful jurisdiction to sanction such use.”!® Regulations of
Connecticut State Agencies § 22a-69-1.8(e). In addition, CGS § 14-80(b), which requires
mufflers on “motor vehicle(s) operated by an internal combu_stion engine,” specifically exempts
motor vehicles that are “operated in a race, contest or demonstration of speed or skill as a public
exhibition pursuant to subsection (a) of section 14-164a.” Therefore, pursuant to state law,
mufflered or unmufﬂered-Racing Activities may take place at any reasonable hour Monday
through Saturday and after noon on Sundays. Provisions in the Amendments that differentiate
between and limit mufflered vs. unmufflered activities and limit racing, testing, qualifying and
other Racing Activities (other than prohibitions on pre-noon Racing Activities) irreconcilably

_ conflict with state law and thus are preempted. Bauer v. Waste Management of Connecticut,

Inc., 234 Conn. 221, 232 (1995) (internal citations and quotations omitted),
Furthermore, because the Legislature has evidenced an intent to occupy the entire field of

noise regulation, the Commission cannot adopt its own noise regulations except in accordance

7 For instance, Attomey Andres stated: “They don’t have authority. I told them that. You don’t have authority to
adopt a separate noise regulation.” Record, Exhibit 21 at 84. Commission minutes report: “[Attomey Andres)
explained that the anthority to regulate noise rests with the Municipality not the Planning and Zoning Commission
and could only be accomplished by following the process to adopt a Town Ordinance.” Record, Exhibit 10-24 at 3.
"®As set forth above, the Legislature, through CGS §14-164a has authorized the use. We presume neither the
Commission nor the Intervenor will argue that the Commission’s improper usurpation of the Legislature’s authority
to govern race times now enables it to limit noise as well.
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with authority granted by the State. As the Connecticut Appellate Court has found, the noise
pollution statutes in CGS § 22a-67 et seq. were infendecl to be “a comprehensive plan for state
and local efforts to abate noise pollution:”

[W]e are left to conclude that the legislature has undertaken to preempt that field

of legislation [noise pollution control] and to require that local efforts aimed at
noise pollution control comply with the requirements it has enumerated by statute.

Berlin Batting Cages, Inc. v. Planning & Zoning Comm’n, 76 Conn. App. 199, 216 - 217 (2003).
This statutory scheme provides that the Commissioner of Energy and Environmental Protection
(“DEEP”"} will adopt regulations governing noise, and whiic municipalities may adopt the state
regulations, or regulations of their o.wn, they may only do so through enactment of an ordinance
. that is approved by the DEEP Commissioner. 1d. at 217, The Amendments are not an
“ordinance” enacted by the Town’s legislative body'® and there is 1o evidence that they have
been approved by the DEEP Commissioner. Furthermore, the Berlin Batting Court found that
CGS § 8-2 does not authorize zoning commissions to enact noise control regulations. Id. at 218.
Therefore, the provisions restricting “unmufflered” activities and limiting racing, testing,
qualifying and other Racing Activities are illegal attempts to regulate noise and as such, are

preempted by state law.

3. The Commission improperly incorporated provisions into the Amendments without

first considering whether they were appropriate, and evidence in the Record
demonstrates that thev are not.

The Commission never discussed the substance of the terms of the Court Order and
Stipulation that were included in the Amendments or whether these provisions were appropriate
for land use regulations under current facts and circumstances. This was because the
commissioners mistakenly believed the Amendments simply spelled out provisions already in

the Regulations through incorporation by reference. As a result, the Commission did not seek

1 As discussed in fn. 4, supra, regulations enacted by a planning and zoning commission are not “ordinances.”
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testimony ‘on these details (and to the contrary, specifically diﬁcoyraged it). As discussed above,
however, only “hours” of “races” were previously incorp;)rated. Due to this misconception
about what it was doing, the Commission adopted the Amendments without any evaluatiop or
discussion whatsoever of the merits of numerous provisions that were entirely new to the
Regullations: |

CGS § 8-2, the statute that authorizes Comimissions to adopt zoﬁng regulations, allows
Commissions to consider a wide variety of factors in enacting regulations, such as the character
of the district, its suitability for particular uses, the most appropriate use of land, methods to
secure safety from fire, panic, ﬂoc;d, etc. The statute does not, however, allow a Commission to
simply defér to what private individuals have settled upon in private lawsuits without any
consideration whatseever of whether such settlement terms further statutorily sanctioned
purposes. Nevertheless, evidence throughout the Record,indicateé that this is precisely what
occurred in this case. |

.The Commissioners’ erroneous belief that they were simply restating what was already in
the Regulations and their related failure to evaluate these provisions is evident from multiple
statéments by the Commission Chairman. For example, in a July 16, 2015 memorandum to the
Commrission, the Chairman explained that the Amendments simply:
.. incorporated iﬁto our regulations (221.1 and 221.2)™ the specifics of the

stipulations that govern activities on the track. Rather than referring obliquely to

these stipulations in our regulations by reference, we have incorporated the

specifics of these stipulations into our regulations.

Record, Exhibit 1 at p. 2 para. 4. The Chairman repeated this position at the public hearing on

the Amendments where he stated:

2% The portion of Section 221.2 that incorporated the Judgment was eventually separated out into Section 221. 3 See
Record Exhibit 1, p. 3 of attached markup of regulation, and Exhibit 17 at sec. 221.3.
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Now I'm going to ask you ... to keep on point on what this proposal is. This is
not a hearing about Sunday racing.?' This is not forum [sic] to complain about
the noise or traffic nor a forum to log the values and importance of the track to the
community ... Please read what the zoning amendment is about and confine your
comments to that.

- ‘Record, Exhibi.t 20 at pp. 12-13 (emphasis added).” The Chairman then pfoceeded to explain
that the Amendments focused on five areas, one of which was “the integration of the injunctions
[the Court Orders] and the zoning board of appeals’ decision about camping into the
regulations.™ Record, Exhibit 21at pp. 16-17.

As such, the Chairman did not view the hearing as a forum to carefully evaluate the
substance of the terms of the Court Order (for instance, the Sunday raéing prohibition) or
Stipulation to determine whether it was appropriate to convert them into municipal land use
regulations for the Town of Salisbury. Instead, he viewed the hearing simply as a forum to
determine whether to take the procedural step of incorporating the terms of these legal
documents into the Regulations.

The Commission’s resolution of appr(.)val — which fails to address the substance of any of
the provisions incorporated from the Court Order or Stipulation - is consistent with its
Chairman’s statements regarding the Commission’s role. In particulér, regarding the reason for
approving Sections 221.1 and 221.3, the resolution states that the restrictions in these sections
are “already part of the Town’s zbning scheme” so incorporating the precise terms simply

“allows the affected property owners to know what the zoning restrictions are without having to

2! The prohibition on Sunday racing is one of the Court Order terms.

22 The Chairman made a similar staternent at the continuation of the public hearing wherein he explained: “This
hearing is not about whether the track should exist. This hearing is not to log the accomplishments or denigrate the
accomplishments of the track ... this hearing is not about racing on Sundays ... This is a very narrowly focused
hearing on our zoning regulations.” Record, Exhibit 21 at 5 {emphasis added).

The other four areas the Chairman described were 1} listing permissible accessory uses to a track; 2) making a
minor revision to existing provisions on signage; 3) defining a “motor vehicle”; and 4) describing uses not
considered accessory for which a special permit is required. Record, Exhibit 20 at 14-17.
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review outside documents.” Record, Exhibit 19 (emphasis in original). The resolution further
explains that the two court actions have established the parameters for existing track operations
and standards reg&ding camping use for decades, and concludes that:

Insofar as zoning attempts to be consistent with affected property owners’

reasonable expectations concerning land use, it is reasonable to incorporate those

restrictions on land use within the zoning regulations themselves.”

Record, Exhibit 18 at 1.

As noted above, however, the previous regulations incorporated only “hours” of “races”
from the Court Order and did not incorporate any of tﬁe camping Stipulation, Thus, the minutia
of race track operations including detailed days of operation, when mufflers are or are not
required, accessway use, camping, lighting, parking and non-motorcycle racing activities were
entirely new to the’ Regulations. |

Furthermore, even assuming the accuracy of the approval resolution’s statement that
“zoning attempts to be consistent with affected property owners’ reasonable expectations
concerning land use,” any “reasonable expectations” concerning use of the Track arise only
because there are court orders in place dictating what to expect. Just because affected parties
may expect compliance with the terms of a court order in a dispute between private parties does
not lead to the conclusion that those terims are appropriate as land use régulations; and the fact
that they violate state law is a good indication that they are not. |

Furthermore, the Record contained detailed evidence that these decades~qld provisions
are no longer appropriate because the expectations and requirements for operating a successful
race track have changed significantly over the past few decades. For instance, racing events that
were once amateur have become professional, with tracks such as Lime Rock now paying

professional sanctioning bodies for the p_rivilegé of hosting a race weekend, These racing events

{W2629686;5) ' 15
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are now typically three- or four-day events instead of two-day events, As a result, the two-day
events with one day of racingl that used to be held at the Track and similar tracks are no longer
economically viable and far less common. See Record Exhibit 17 (Motion to Modify Injunction
at p. 2 para. 7). Additionally, the provisions in the Court Order and Amendments restricting
unmufflered events to Fridays and Saturdays (precluding a Thursday or Sunday) do not allow
enough time to conduct the type of professional racing event that the sanctioning bodies now
require. See id.

Thus, a race track must have the flexibility to operate at least some weekends during the
year, including Sundays, and must be able to operate unmufflered events on Thursdays and/or
Sundays. The need for such flexibility is further demonstrated by the fact that CGS § 14-164a
expressly authorizes races on Sundays after noon and the fact that CGS 14-80(b) expr‘essly
exempts vehicles involved in races from muffler requirements. Unfortunately, as the Chairman
made very clear, Sunday racing (and pther operational restrictions from the Court Order) were
not — in the Commission’s view — on the table for discuésion.

The Commission had a duty to independently consider the merits of the Amendment
provisions rather than simply deferring to court decisions over 55 and 35 years éld. In failing to
evaluate these provisions, the Commission abdicated its responsibility to eﬁact land use
regulations that serve statutorily-approved purposes.

4. There is no legitimate land use basis to support the Amendments.

CGS § 8-2 lists numerous legitimate bases for land use regulations:

Such regulations shall be designed to lessen congestion in the streets; to secure

safety from fire, panic, flood and other dangers; to promote health and the general

welfare; to provide adequate light and air; to prevent the overcrowding of land; to

avoid undue concentration of population and to facilitate the adequate provision

for transportation, water, sewerage, schools, parks and other public requirements,
Such regulations shall be made with reasonable consideration as to the character

{W2629686;5} 20
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of the district and its peculiar suitability for particular uses and with a view to

conserving the value of buildings and encouraging the most appropriate use of

land throughout such municipality.
Creating consistency with a court order or stipulation is not among the listed permissible reasons
for land use regulation; and while the Commission or Intervenor may argue that the Amendments
serve legitimate goals of land use regulation, as discussed above, the Commission never

considered any evidence that would help it discern whether the specific provisions in the

‘Amen'dments were necessary or appropriate to achieving such ends.

T 5. The Commission exceeded its statutog[‘ authority under CGS § 8-3(c) by requiring
someone seeking to amend the RE District regulations to apply for and obtain a

special permit as 2 precondition.

The Amendments include provisions requiring someone secking to amend the race track
regulations to not only file an application to amend the Regulations, but also to apply for and

obtain a special permit as a precondition to applying for a zoning text amendment. Record,

Exhibit 20, Sec. 221.1 a 8 and 221.3.d. Thus, only applicants holding a sﬁecial permit for race
track activities can petition the Commission fo amend the race track regulations. There is no
legal authority for this limitation. A planning and zoning commission may act only in
accordance with authority delegated by the Legislature:
While it is true that local planning and zoning commissions and wetlands agencies
have the authority to enact zoning, subdivision and wetlands regulations, such
regulations must derive their authority from the General Statutes'and may not
conflict with such statutes.
Thoma v. Planning & Zoning Comm’n, 31 Conn. App. 643, 647 (1993). CGS §8-3(c), which

governs the amendment of zoning regulations, does not require an applicant to hold a special

permit or in any way limit who can seek such an amendment. Rather, § 8-3(c) provides:

All petitions requesting a change in the regulations or the boundaries of zoning
districts shall be submitted in writing and in a form prescribed by the commission
and shall be considered at a public hearing within the period of time permitted

~
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under section 8-7d. The commission shall act upon the changes requested in such
petition,

CGS §8-3(c) (emphasis added). Thus, while the governing statute allows the Commission to
dictate the form in which the petition must be submitted, it does not allow the Commission to

dictate and limit who may submit the petition.

6. The Amendments contravene the requirement of CGS § 8-2(a) that zoning regulations
be in conformity with the Comprehensive Plan.

The Legislature has determined that municipal regulations “shall be made in accordance
with a comprehensive plan ....” CGS § 8-2(a) (emphasis supplied). The comprehensive plan
has been found to consist of the zoning scheme found in the zoning regulations. Protect

Hamden/North Haven from Excessive Traffic & Pollution. Inc. v. Planning & Zoning Comm’n,

220 Conn. 527, 551 (1991). Although the scheme of zoning allows race tracks as a permitted
use, the Amendments seek to limit the operation of a race track to such an extent that the use will
be severely hampered. In pafticular, their illegal prohibition on Sunday racing, regulation of
days and hours of racing and limits on unmufflered racing will put the Track- at a severe
competitive disadvantage with other national race tracks. See Section 3. above. Thus, the
Amendments are nof in conformity with the comprehensive plan.

7. The Amendments constitute illegal spot zoning, target a single property owner and

seek to regulate a user rather than a use,

If a zone change or amendment that (1) affects only a small area of land and (2) is out of

harmony with the coxﬁprehensive plan, then it is “spot-zoning”. R. Fuller, 9 Connecticut Practice
Series: Land Use Law and Practice (3d Ed. 2007) § 4.8, p. 74. The R;E zone is too small to
contain more than one track, and thus, the Amendments affect only a very limited area—
specifically, LRP’s Property. As explainedrin Section IV.C.6 above, the Amendments are not in

conformity with the comprehensive plan. Chief Justice Maltbie defined spot-zoning as “a
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provision in a zoning plan or a modification in such a plan, which affects only the use of a

particular piece of property or a small group of adjoin properties and is not related to the general

I

plan for the community as a whole.” Maltbie, “The Legal Background of Zoning,” 22 Conn. B,

- J.2,5(1948). Therefore, the Amendments co‘nstitute “spot zoning™.

Additionally, “zoning power may only be used to regulate the use, not the user of land.”
T. Tondro, Connecticut Land Use Regulation @d Ed.1992) p. 88. The Amendtﬁents improperly
seek to reguiate a Spéciﬁc user of land rather than a use generally, This is evidenced most
clearly by the fact that the Amendments incorporate provisions of the Court Order and
Stipulation, which pertain specifically to the Track. It is also evidenced by the reference to a
particular neighboring property, 52 White Hollow Road, Record Exhibit 20 at Sec. 221.3.c, as
well as the fact that the originally preposed version of the Amendments included numerous
specific references to the Track. See Record Exhibit 1, attached markup of regulations at Sec.
221.2.3, b and c and Exhibit 17, Sec. 221.4.

Furthermore, the Amendments target a single prpperty owner by attempting to regulate .
detailed aspects of LRP’s business operations to an extent far beyond that of any other business
governed by the Zoning Regulations. A review of the Zoning Regulations will demonstrate that

no other use is subject to such detailed restrictions on days, hours and methods of operation.

{W2629686;5) o : 23
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V.  CONCLUSION*

For the reasons discussed above, the Commission’s decision to adopt the Amendments
was arbitrary, illegal and an abuse of its discretion. Thus, LRP respectfully requests that this

Court sustain this appeal and determine that the Amendments are illegal and without effect.

THE PLAINTIFF,
LIME ROCK PARK, LLC

0 Leavenworth Sireet
P.0O.Box 1110
Waterbury, CT 06721-1110
Juris No. 008512
Its Attorneys

* LRP’s complaint also raises claims that the Amendments are improper because commissioners might interpret
them to require LRP to obtain a special permit to continue existing, permitted operations and to obtain separate
special permits for nearly every event it holds, contrary to how special permit procedures are applied to other entities
in town. See Complaint paras. 46, 47, 50 and 51.b. This concern was based on various commissioners' comments
throughout the proceedings on the Amendments. Due to the following events, which occurred after the complaint
was filed, LRP is not addressing these issues at this time. On February 25, 2016 (after LRP filed its Complaint),
Attorney Hollister, on behalf of his client the Intervenor, confirmed the legitimacy of LRP’s concerns by urging this
interpretation upon the Commission. In particular, he submitted a letter asking the Commission to, inter aliz
“establish a deadline by which the Track must submit a special permit and site plan application.” After a public
hearing, the Commission declined to grant the requested relief, determining instead that “we [the Commission] will
not require Lime Rock Park to apply for a special permit for track activities at this time.” April 18, 2016
Commission meeting minutes at p. 3. In light of this determination, LRP does not address the ¢laims in those
paragraphs at this time. Nevertheless, should the Commission, the Intervenor or the Court raise them in this appeal,
or should they come before the Commission at a later date, LRP reserves all its rights to respond appropriately at
that time. (Although this appeal Record does not include these proceedings, should the Intervenor or the
Commission dispute this description of the issues or outcomes, or should the Court 5o request, LRP will gladly
supplement the record as necessary.)
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L INTRODUCTION AND SUMMARY OF ARGUMENT.

For nearly 60 years, the Lime Rock Racetrack (the "Track") has conducted automobile
racing on land in the Town of Salisbury and a residential neighborhood known as Lime Rock,
but within limits first established in 1959 in -a judgment entered by this Court in a private noise
nuisance action, brought by néighboring homeowners and an abutting church and cemetery
association. The judgment entered in 1959 banned Sunday racing and imposed restrictions on
hours and type of racing on other days. In the 1970's, the Track, neighbors, and the Salisbury
Zoning Boérd of Appeals ("ZBA") settled several court cases by stipulating to limits on
overnight camping,

These limits on the Track's activities are important to this appeal because, for decades,
the surrounding neighborhood — more than 160 homes within 1.5 miles of the Track, in a
buéolic, rﬁral area — has relied on these liﬁ]its and their corresponding protection of quality of
life, the right to quiet enjoyment, and property values; this appeal, at its core, is about the
preservations of these essential limits,

Put another way, the Track, from its inception, has been adjudlcated to constitute a
private noise nuisance whose activities warrant strict controls. It has been the Track's relative
comphance with the 1959 judgment, as well as stipulated modifications to that judgment entered
in 1966, 1968, and 1988, that has led the Salisbury Planning and Zoning Commission ("PZC")
historically to regulate the Track lightly, by merely incorporating the court orders by reference
into the Zoning Regulafions instead of completely spelling out the restrictions as regulations, and
by not requiring the Track to obtain a special permit and site plan approval even though the
regulations for decades have classified the Track as a special permit use. But this long-
established stafus guo has come to an abrupt end in the past two years, as the result of the
owner's efforts to convert the Track from the regional, auto-club based operation that it has
always been, to a facility capable of hosting multi-day racing events that would attract national
auto racing associations — which would attract tens of thousands more spectators and campers,

and generate much more noise, traffic, and environmental impacts than have ever previously
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descended on the Lime Rock neighborhood. This conversion would require races on Sundays,
expanded racing hours on other days, and expanded overnight camping. And while proposing
this massive transformation, the Track has also started to exceed the limits of the court
stipulations by holding larger, longer, and noisier events, including "drifting" (where drivers
engage in intentional skids, which produce screeching noise),' motorcycle events (wﬁich the
Track claims are not racing so long as one motorcycle does not pass another, regardless of
noise),” and non-racing events such as car shows and festivals.

It is not a matter of record as to why the Track's owner, Skip Barber, proposes this
conversion to a national event venué, but it is well-known that Mr. Barber is nearing retirement,
and the facts in the record plainly suggest that he wants to sell the Track at a premium price that
a national facility would command.

In July 2015, the Salisbury PZC, after several years of study and months of drafting,
responded to the Track's expansion plans by distributing a proposal to amend the Zoning
‘Regulations by making explicit the limits on Track activities that previously had only been
incorporated by reference from court records and files. It is important to note that the PZC's
amendments did nof propose new substantive restrictions, but only spelled out previously
incorporated restrictions. The PZC's reasons for making the restrictions explicit were that
(1) citizens should not need to search through files at the Litchfield Court House or even PZC
files to know what Salisbury's Zoning Regulations state; (2) regulation of the Track's land uses is
and must be the responsibility of the Town of Salisbury, acting through its public agencies such
as the PZC and ZBA, rather than the burden of private individuals acting to enforce court orders
in noise nuisance litigation (to which neither the Town nor the PZC has been a party); and

(3) changes in the Track's operations should originate as an application to the PZC or ZBA,

! See Record Exhibit ("RE") 22 at 124-25.
2 RE 21 at 53.
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where the propbsal would be considered at a local public hearing, and where local agency action
would be subject to review by this Court. |

| In response to the PZC's July 2015 regulation amendment proposal, in September 2015;
the Track launched a two-part effort: (1) it challenged the amendments at PZC hearings; and
(2) it filed affirmative litigation, petitioning this Court to modify the historically stipulated limits
on Sunday racing, hours of racing on other days,’ and overnight camping. The Track filed its
motions to "modify existing injuﬁctions““ in this Court on September 4, 2015, and then appeared
at the PZC's September 8 and October 19, 2015 public hearings, making a variety of arguments
and threats in opposition to the amendments.

As this Court is aware, to the date of this Brief, the Track's motions to undo the 1959-
1988 court orders have been denied or stayed for a variety of procedural and substantive reasons.
Thus, the focal point of the dispute among the Track, the PZC, and the Lime Rock Citizens
Council and its individual and institutional members is now this zoning appeal, in which the
Council has been permitted to intervene as co-defendant with the Salisbury PZC. The Council
joins in the P_ZC'S Brief, but also presents here several different perspectives and arguments, as
follows:’ N
1. The Council intends to put the plaintiff to its proof regarding

aggrievement, and will not stipulate to Lime Rock Park, LLC's claim to be automatically

® During its expansion efforts, the Track has continually asserted that it only seeks "two
Sundays" of racing, but this claim is based on the misleading, unenforceable distinction between
"mufflered” and "unmufflered" racing, both of which are capable of generating nuisance noise.
The Track seeks 20 Sundays of mufflered racing, and thus seeks Sunday racing throughout the
nine month racing season. RE 10-14/A78. S

* Moreover, the Track's motions to modify the injunctions, in addition to being a
misnomer (because the court orders presently in force are stipulations, to which the Track
agreed, not mandatory injunctions imposed on the Track), have been disingenuous and
misleading, see § IL.C, infra.

5 The Track has made no claims in this appeal that the PZC violated any procedural
requirements in its regulation amendment process.
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aggrieved because in the Track's affirmative litigation, who owns or has a beneficial interest in
the Track, or is a trustee, has been at issue, and still is.

2. The Council thoroughly disputes the Track's explanation of the judicial
standard of review (Track's Brief at 10-11). The November 2015 amendments were legislative
action, entitled to nearly conclusive deference; if this Court can conceive a rational basis for the
amendments, then the PZC's action must be upheld.

3. This Brief reviews the well-established standards for briefing a legal
c;Iaim, and explains how the Track's Brief fails to meet these standards in its claims of state
pfeemption of Sunday racing restrictions; "not appropriate” regulation; "no legitimate planning
basis" for regulation; failure to comply with "the comprehensive plan"; and spot zoning. For
example, in its preemption claim regarding Sunday racing, the Track cites one case (Bauer), but
simply does not discuss the law of preemption or apply preemption analysis to the facts in the
record, or acknowledge the parts of General Statutes § 14-164a, § 8-2, and § 8-13 that allow
municipalities to regulate racing and therefore undermine the Track's claim that "the Sunday
prohibition on limits on unmufflered racing irreconcilably conflict [sic] with CGS § 14-164a."
Regarding noise regulation, the Track asserts, with no discussion or support, that the State of
Connecticut has "occupied the field" of regulation, but without defining the field and in the face
of statutes aﬂd regulations that plainly permit municipalities to enact noise standards that are
more stringent than state regulations. Moreover, the Track fails throughout its Brief to specify
which sections, subsections, sentences, or phrases of the 2015 amendments it is challenging as
illegal. Thus, several of the Track's aﬁsertions should be dismissed for failure to brief them
adequately: .

4. While the Track's September 15, 2016 Brief selectively discusses the
history of racing in Lime Rock before 1959 and asserts that the November 2015 amendments are
illegal, the Track eésentially skips over the highly relevant chronology from 1959 to 2015. A
primary purpose of this Brief is to integrate chronqlogica_.lly the facts in the record regarding

racing at the Track; the beginning, continuation, and revisions of zoning regulation of the Track's
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activities; and the court actions and stipulated judgments. Presenting these parts in sequence
demonstrates that the Track, in the stipulations, has for decades agreed to a ban on Sunday
racing, as well as limits on days and hours of racing and camping, and thus has waived its

| challenge to the 20f 5 amendments regarding these subjects in this appeal.

5. This Brief then discusses the three arguments the Track has arguably
briefed. Firsf, in the alternative to its waiver arguments, the Council here explains that analysis
of the text, legislative history, and context of General Statutes § 14-164a show that this statute
limits municipal regulatidn of hours of racing on Sunday if and only if the municipality has
otherwise allowed Sunday racing. The qun of Salisbury, through its zoning ordinance, has
banned Sunday racing since 1985 by incorporati.ng the stipulated judgments into town
regulations. That is, dcting pursuant to General Statutes § 8-1(a), the Town ih 1956 established
the PZC by ordinance as Salisbury's legislative body with régard to land use regulation, and the
PZC has exercised that authority, as it is empowered to do by the Z()nihg Enabling Act, § 8-2, to
ban Sunday racing. Section 14-164a does not preempt the Salisbury PZC from banning auto
racing on Sundays.

Second, this Brief explains why the PZC is authorized to regulate land uses and days and
hours of use so as to control, limit, prevent, or abate noise, especially nuisance noise. Indeed,
land use regulation to control noise sources is a core function of zoning commissions. What the
PZC may not do is set a decibel limit on specified activities, because the State has determined as
a matter of public health and safety what decibel maximums should be the regulatory standard.
The Salisbury PZC has not established a decibel level, but rather adopted regulations to ensure
that on certain days and at certain times, there will be no noise froml auto racing or camping.

Third, as to the 2015 amendment that merely restated a special permit requirement on the-
Track's operations, this Brief explains that the PZC ié unquestionably empowered by State
statute to subject a major land use within its borders to the special permit process, and that it first
did so in 1985. These facts preclude the Track from challenging special permit regulation per se

of its land use in this appeal. The Track's only "defense” to a special permit requirement is to
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prove the existence and scope of non-conforming use rights, if any, that preceded the PZC's
classification of the Track as a special permit use. The Track has never done so. (In fact, the
Track in September 2015 asserted, without specifics or proof, that it is a non-conforming use, but
since then has backed away from this claim, because it was pointed out at the hearings that a
cardinal feature of a non-conforming use is that it may not expand.) The Track has no basis to
challenge the 2015 .amendment that continued the special penﬁit requirement.

Thus, the Council and the PZC present ample bases for this Court to dismiss the Track's
appeal.

It is noteworthy that the administrative record is actually very short; the record exhibits
that present the facts relevant to this appeal and frame the legal issues are attached as the
Appendix. The Court should note that Record Exhibits 16-31 to 16-838 are e-mails received by
the PZC in October 2015, mainly in response to a highly misleading e-mail blast from the
Track,® encolraging its drivers, patrons, and supporters to lobby the PZC to not adopt the
proposed amendments. Should this Court peruse these e-mails, it will see that many of them are
misinformed about the facts and the regulation amendments, and that many e-mails were sent
from countries and states other than Connecticut.

II. ~ COUNTERSTATEMENT OF FACTS.

A, Lime Rock Citizens Council.

The Lime Rock Citizens Council ("LRCC"} was formed in 2013, to support the PZC's
response to the Track's potential expansion and independently oppose the Track's efforts.

RE 10-1/Appendix ("A") 7; RE 10-22A/A63; RE 10-20/A74; RE 10-19/A76. As of the

® Just before the October 19, 2015 PZC hearing, the Track sent an e-mail stating in part
(RE 16-353A):

The Salisbury P&Z Commission's goal is to take control of regulating Lime Rock

Park. ... The people in opposition to Lime Rock have issued statements, letters, faxes
and advertisements that grossly mislead, misrepresent, obfuscate and exaggerate what the
requested changes entail, going so far as to claim it will mean the ruination of Trinity
Episcopal Church across the street and cause "irreparable harm" to Music Mountain . . . .
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October 19, 2015 hearing, the LRCC had more than 250 property owner members and
400.individuals who had expressed suppori for the Council's efforts in petitions. RE 22
at 71/A154.

The Council's institutional members include Trinity Episcopal Church, established in the
1870's, which abuts the Track's north side; the Lime Rock Cemetery Improvement Association,
which abuts fhe Track and the Church; and Music Mountain, a chamber music performance
venue, established in the 1930's, that today records and broadcasts to a worldwide audience,
especially on Sundays. RE 10-2/A9; RE 22 at 28-30/A143-45. Though Music Mountain is, as
the crow flies, about two miles from the Track, the Track is at a lower elevation and in what is
tobographica_lly a bowl, with Music Mountain near the top of that bowl; automobile racing is
therefore audible at Music Mountain. /4. At the October 19, 2015 PZC hearing, Music
Mountain President Nicholas Gordon explained that the Track's Sunday racing proposal would
make it impossible for Music Mountain not only to record and broadeast musie, but to continue
to operate as a music venue. fd.

It is important for this Court to understand that the Council's position, from its formation,
has been that the Track may continue to operate in compliance with the limits established from
1959 to 1988; the Council opposes the Track's expansion. RE 21 at 25-29/A110-14. The

Council did not start the present fight.

B. . Chronology Of Track Operations, Zoning Regulation, And Stipulated Judgments.

1957-1988.
In 1956, the Town of Salisbury, by ordinance, established the PZC as its agency to
exercise the powers set forth in the Zoning Enabling Act, General Statutes § 8-2.7 A211. There
is evidence in the record (RE 23) that auto racing_ in some form began at the location of what is

now the Track in 1957, before the new PZC adopted regulations in 1959,

" Municipal ordinances are subject to judicial notice. See General Statutes § 52-163.
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Although court records are incomplete, those that have been located réﬂect that by writ
and complaint dated August 20, 1958, approximately 25 individuals and the Lime Rock
Cemetery Improvement Association initiated an actipn for an injunction to abate nuisance noise
emanating from the Track. Trinity Episcopal Church was added as a party plaintiff in September
1958. This litigation was commenced as a civil action for an injunction in part because zoning
regulations had not yet been adopted, racing had already begun, anid noise impacts were most
appropriately addressed under common law nuisance principles. In May 1959, this Court, after

hearing, "granted detailed injunctive relief":

The order regulated the use of the race track by (1) enjoining racing on Sundays,

(2) limiting mufflered racing to weekends between 9 a.m. and 10 p.m., with the exception
of six days a year when racing could continue after 10 p.m. and (3) restricting
unmufflered racing to Tuesdays, between 12 noon and 6 p.m., with the exception of

10 Saturdays a year and the 10 Fridays before them, and specified holidays, such as
Memorial Day, the Fourth of July and Labor, between 9 a.m. and 6 p.m.

‘Memorandum of Decision/Order. Adams v. Vaill, Docket No. LLI CV 58 00154598,
Sept. 27, 2016. See also RE 10-17/A25.

When the PZC adopted a zoning ordinance in 1959, it included a Rural Enterprise ("RE")
Zone, in which it placed the Track and in which auto racing was a permitted use. The 1959
regulations incorporated by reference the "Co.urt Order dated May 12, 1959 . ., ," which stated
that hours of racing must follow sfate law. Thus, as of 1959, this Court, by order, had banned
Sunday racing and limited hours, and the PZC had established racing as a permitted use in the
~ RE Zone, but subject to limits on hours of racing. Since theﬁ, controls of the Track have
changed incrementally through stipulated modifications of the 1959 court orders, and through
zoning reg'ulétion, first by incorporation by reference and now by adoption.

In March 1966, the Track and its plaintiff neighbors entered into a stipulation amending

the 1959 court order. This stipulation® continued the Sunday racin prohibition and other
g

® To clarify terminology, in the 1959 noise nuisance case, the court entered a "judgment"
in favor of the plaintiffs, which was not appealed, and may be referred to as a "court order.” In
later years, the Track and plaintiffs in the original nuisance action, or their successors, amended
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restrictions, but added paragraphs expanding prohibited activity to include revving and testing of
mufflered and unmufflered vehicles on certain days and hours; setting hours for transportation
and loading of vehicles; prohibiting use of track loudspeakers during certain hours; and defining
race cars.” In this stipulation, the Track expressly agreed to abide by the limits first ordered by
this Couﬁ‘ in 1959, including the ban on Sunday racing.

In July 1968, plaintiffs filed a motion Ito modify the 1966 stipulation. RE 10-17/A31.
Plaintiffs' motion was based on amendments to General Statutes § 14-80(c), a section referenced
in the 1959 injunction and 1966 stipulation. The amended statute prohibited "unmufflered"
vehicles "everywhere in the state." See Adams v. Vaill, 158 Conn. at 483-84. This Court thus
fnodiﬁed the-1966 judgment "to prohibit the operation and use of unmufflered motor vehicles on
Lime Rock Race Track" and ordered defendants to. "céase and desist immediately from
sponsoring the racing of said unmufflered vehicles." In 1969, however, the General Assembly
further amended § 14-80(c) to allow unmufflered vehicle use "when such motor vehicle is
operated in a race, contest or demonstration of skill or speed with a motor vehicle ... ." /d.
at 484 n.1.

In 1977 and 1978, three appeals were taken to Superior Court regarding a decision by the
ZBA limiting overnight camping at the Track. The decision "allow[ed]} camping in areas other
than the racetrack infield, allowed spectators to camp at the racetrack in addition to camping by
race participants and [set] the number of campers allowed at one time to 1,500 persons."'® In

1979, the court dismissed one of the appeals; the other two were concluded by stipulated
(continued) |

the 1959 restrictions by "stipulation,” which the court then ordered as a "stipulated judgment."
Thus, the terms "court order" and "stipulation” as used here synonymously, and they impart
agreement of the parties to the court's entry of judgment.

? In Adams v. Vaill, 158 Conn. 478, 481 (1969), the Supreme Court described this
stipulation as "defin(ing) more precisely what sports car activities were proscribed and what
were permitted. The amended decree made no significant changes in the times when the use of
mufflered and unmufflered racing cars were permitted."

' See the ZBA's March 24, 2016 Memorandum of Law supporting its MOtIOﬂ to
Dismiss, in Lime Rock Foundation Inc. v. Zoning Board of Appeals, Docket No. LLI CV 77
0016404, p. 2.
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Judgments entered on September 19, 1979 that classified cémping as a non-conforming use and
established a limited geographic location for camping, a restriction on 'parking in the Track
outfield, and a prohibition on ingress and egress on White Hollow Road during certain hours,
RE 10-18/A41-42.

In 1985, while retaining the incorporated reference to the 195§ injunction, the PZC
amended its regulations by adding a reference to "subsequent related Court Orders. . , ."
RE 22/A131-38. This amendment established the possibility that an amended court order
stipulated to by the private parties could be deemed an amendment to the zoning regulations,
without the PZC following statutory procedures for amendments. These regulations also
classified the Track as a special permit use.!! |

In January 1988, remaining parties to the 1959 case (plaintiff Lime Rock Protection
Committee, [nc. and defendant, Lime Rock Associates, Inc., then the Track owner) entered into
an amended stipulation, "adding a restriction against motorcycle racing, and modifying the
injunction due to a 1969 change in the language of General Statutes § 14-80(c) regarding
unmufflered racing." This stipulation, RE 10-17/A37-40, which continued to prohibit racing on
Sundays and specify hours for racing and limits on camping, is the operative stipulation today.!?

In July 2015, the PZC proposed the regulation amendments at i-ssue in this appeal. As
summarized earlier, these amendments ended the incorporation by reference of the 1979 and
1988 stipulations, and made the previously incorporated limits express, but made o substantive
change to those limits. At the July 2015 PZC meeting, Chair Michael Klemens explained the

rationale for the revisions:

"' It should be noted that statutory authority to require special permits was not adopted
by the state legislature until 1959, see Public Act 59-614, § 2, and thus this power was not
available when the PZC first adopted regulations. '

2 1t should be noted that if this appeal by the Track is dismissed and the 2015 regulation
amendments govern, the issue will arise as to whether the court stipulations are still necessary, or
whether they are wholly or partially moot.

10
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On the advice of our legal counsel, we have incorporated into our regulations (221.1 and
221.2) the specifics of the stipulations that govern activities on the track. Rather than
referring obliquely to these stipulations in our regulations by reference, we have
incorporated the specifics of these stipulations into our regulations. We now have a
seamless and transparent set of regulations which mirror the stipulations. This confirms
that violations of the stipulations are violations of our zoning, which may be helpfiil to all
parties as it provides a local level of resolution before having to incur the expense of
returning to the courts to address purported violations. It also respects our legal authority
over the RE zone as a court-approved change in those stipulations would require a
corresponding change in our zoning regulations in order to be permitted. This should
give the community a higher level of comfort than the status quo.

RE 2 at 2/A2,

As the PZC's process continued in 2015, the Track began to outline its expansion plans
and to yoice its opposition to the proposed zoning amendments. As described above, the LRCC
formed in response.” See RE 21 at 25-29/A110-14.

C.  The Track's September 2015 Litigation.

Several days before the Saiisbury PZC commenced its hearings on the amendments, the
Track filed in this Court motions to modify the 1979 and 1988 stipulated judgments, so as to
allow Sunday racing, expand hours on other days, and allow expanded camping. RE 10-17/A11;
RE 10—18/A43 is a chart summarizing the changes and expansions sought by the Track.'® As the -
LRCC has pointed out in Objections to the Track's Motions to Modify Injunctions filed in
October 2015, the Track's filings were misleading and disingenuous because they did not

accurately describe the changes that the Track wanted to make to its operations;'* proposed to

"> As this Court is aware, in September 9, 2016, the motions to modify camping
restrictions were dismissed for failure to exhaust administrative remedies (an application to the
PZC and ZBA), and the motion to allow Sunday and expanded racing was stayed pending this

appeal.
19" As an example of the Track's misleading court filings, its September 4, 2015 Motion -

to Modify Injunction and Judgment asks for:

[unmufflered] activities on a very limited number of Thursdays instead of Tuesday
afternoon that week. Modest extension of Friday morning and Saturday afternoon
operation times are also required. Lime Rock would also need to conduct unmufflered
activities on two Sundays per year . . .. However, Lime Rock does [also] seek to permit
muftlered activities on some Sundays . . ..

11
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give notice only to these individuals who were parties to the 1959 nuisance action and are still
alive;'” and sought an expedited evidentiary hearing (six weeks hence) at which it proposed to
prove, among other things, that the Track would not be financially viable going forward if it
could not expand racing to multi-day national events.'®

D. September 8, 2015 PZC Hearing.

At the PZC's f"nfst hearing session, Chair Dr. Klemens and Attorney Andres explained the
rationale for the amendments. RE 21 at 1-21. The Track's counsel, Attomey Robertson, staked
out a variety of positions, but his remarks are most notable for (1) his statement that auto-racing
at the Track is a non-conforming use; RE 21 at 21-24, 74-83; and (2) no mention at all of
General Statutes § 14-164a. Representatives of the Lime Rock Citizens Council explained the
Council's concerns and stated the Council's support for the amendments, RE 21 at 25-29, 50-59,
83-87/A109-29.

E, | October 19. 2015 PZC Hearing.

At the continued hearing (RE 22), the Track backed off its non-conforming use claim,
and shifted its argument to § 14-164a. RE 12 at 24, LRCC's representatives made an additional
presentation. Martin Connor, a certified planner, explained why the 2015 amendments are
consistent with Salisbury's Plan of Conservation and Development (which the Track does not
dispute in its Brief). RE 22 at 82-86/A165-69. Several LRCC leaders spoke, see RE 22
at 28-30, 35-36, 39-47, 55-57, 72-93/A130-75. LRCC's counsel made a multi-part presentation

regarding:

{continued)
RE 10-17/A20. This is how the Track tried to camouflage multi-day national racing events and
racing on Sundays throughout the year. '

3 By proposing such notice, the Track plainly omltted giving notice to necessary and
indispensable parties, such as existing property owners impacted by noise and traffic from Track
events.

' Thus, the Track proposed expedited court action, with no opportunity for concerned
property owners to conduct discovery, and without articulating a legal basis for amending the
1988 stipulation other than "the racing business has changed.”

12
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» . the anomalous situation presented by the incorporation by reference of court
orders as regulations;

. the need for controls of the Track to be part of the Zoning Regulations; and
. suggested wording improvements to the proposed amendments.

RE 22 at 71-82/A154-63.
F. . PZC Decision, December 2015: Final Regulation.

£

The PZC deliberated on November 16, 2015 (RE 23), and adopted a resolution
(RE 19/A100) explaining its cogently rational planning justifications. The final regulation is
RE 20/A103.
The Track then served this appeal. The Lime Rock Citizens Council moved to intervene,

which this Court granted on May 16, 2016.

[,  THE CITIZENS COUNCIL PUTS THE TRACK TO ITS PROOF REGARDING
AGGRIEVEMENT.

The Track asserts that appellant Lime Rock Park, LLC is the record owner and has been
“throughout the proceedings at issue in this appeal. It has the burden to prove that the LLC's
ownership hés been continuous and uninterrupted, and .also to disclose all beneficial owners or
trustees, see General Statutes § 8-7c. _ |
The Track is not classically aggrieveci in the sense that the regulation amendments do not
make any substantive change in the rules governing track operations. Classical aggri.evement
requires an impact on the use of property. Lewis v. Planning and Zoning Commission, 62 Conn.
App. 284, 297 (2001). The Track cannot argue that the 2015 amendments ha.ve substantively

altered much less adversely impacted its operations or obligations.

IV.  THE TRACK HAS FAILED TO BRIEF, AND THUS HAS ABANDONED, SEVERAL
CLAIMS. -

A. - Issues That Are Not Briefed Are Abandoned.

It is axiomatic that "issues that are initially raised in a zoning appeal which are not
briefed by the plaintiff will be considered abandoned and will not be decided." Cybulski v.
Planning and Zoning Commission, 43 Conn. App. 105, 108-09, cert. denied, 239 Conn. 949

13
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(1996). Our law is "well séttled that [courts] are not required to review claims that are
inadequately briefed . ... We have consistently held that analysis, rather than mere abstract
assertion, is required in order to avoid abandoning an issue by failure to brief the issue properly."
Tonghini v. Tonghini, 152 Conn. App. 231, 239 (2014). "Where the parties cite no law and
provide no analysis of their claims, we do not review such cle;ims." Jackson v. Water Pollution
Control Authority, 278 Conn. 692, 711 (2006).

"Mere conclusory assertions regarding a claim, with no mention of relevant authority and
minimal or nb citations from the record will not suffice.” Ross v. Zoning Board of Appeals,
118 Conn. App. 90, 101 (2009). "We need not consider on appeal abstract principles that merely
are restated, even when they have citations of authority, . . . and no attempt is made to apply such
authority to the facts of the case." Raymond v. Zoning Board of Appeals, 76 Conn. App. 222,
251-52, cert..denied, 264 Conn. 906 (2003). '

B. Claims Abandoned By The Track.

Pages 16 to 24 of the Track's Brief present four claims that are inadequately briefed.

At pp. 16-20, the Track argues (subheading #3) that the PZC "improperly incorporated
provisions into the Amendments without first considering whether they are appropriate . . . ."
This argument is, first of all, inaccurate; the PZC did not "incorporate provisions into the
Amendments", but published a proposal to amend the VSalisbury Zoning Regulations by spelling
out restrictions previously incorporated by reference to court documents. Second, the Record is
clear that the PZC engaged in a months of study before formally publishing its proposal in
July 2015. The minutes of the PZC's July 2015 meeting, RE 1, and PZC Chair Michael
Klemens' September 8 dcscription of the process leading to the amendments (RE 22 at 1-19)
wholly contradict the Track's assertion that the PZC acted without first considering what it was
doing. |

However, the most'glaring insufficiencies regarding this third argument are that ‘
"apprtapria‘[cfI is not a legal claim; and pp. 16-20 do not cite any statute or case setting forth a

procedural or substantive standard that the PZC's process and amendments allegedly violated.
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Though not clear, the Track's argument (pp. 17-19) seems to be that General Statutes § 8-2 "does
not . . . allow a commission to simply defer to what private individuals have settled upon in
private lawsuits." But § 8-2 does not discuss deference to private lawsuits. And how does
spelling out stipulated restrictions incorporated by reference for decades constitute "deferring" to
settlement of litigation among individuals? The Track also asserts that there are minor
differences between the scope of the restrictions set forth in the court orders and the amended
regulations, but fails to explain why such differences are substantive or illegal. Moreover, itis
undisputed that the proposed amendments were published and filed as required by state statutes.

On p. 19, the Track asserts that "these decades-old provisions [the stipulations now
spelled out] r:'xre no longer appropriate because the expectations and requirements for operating a
successful racetrack have changed significantly over the past few decades.” In other words, the
Track asserts that the amendments (which again, contain no new restrictions) are "inappropriate"
because they prohibit the type of expansion that the Track claims is necessary to attract large,
national racing events. But this is plainly not an argument as to why the 2015 amendments are
illegal. The Track's third argument should be dismissed for failing to present any statutory or
case law basis for the amendments being unlawful.

The Track's fourth argument, consisting of one paragraph on pp. 20-21, is similarly
deficient. Its heading ésserts "no legitimate land use basis" for the amendments. "Legitimate" is
not a legal sténdard. This subsection quotes part of General Statutes § 8-2, but then offers no
textual analysis and cites no case law.

The Track's sixth argument, on p. 22, also one paragraph, purports to argue that the
amendments violate the requirement of § 8-2(a) that zoniﬁg regulations "be in conformity with
the Comprehensive Plan." The Brief cites one case that states this "requirement" (which is
circular, because it is long established in Connecticut case law a town's zoning regulations are its
comprehensive plan), but contains no explanation of how the amendments fail to meet a legal
standard. Incredibly, the Brief only asserts under this subheading that the amendments Will

"severely hamper" the Track's expansion plans and will put it.at a "competitive disadvantage";
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but these claims are supported by nothing more than conclusory statements by Attorney
Robertson at the public hearings.

The Tra_ck also asserts (p. 22-23) that the amendments are spot zoning. The Brief then
wholly misstates how Judge Fuller's treatise on Connecticut land use law defines spot zoning,!”
cites only a 1948 Connecticut Bar Journal article on spot zoning (and no cases from the article
or since); and most glaringly, fails to explain how amendments to regulations that do not change
the Track's zoning classification (Rural Enterprise) and do not otherwise require any substantive
change in the Track's operation can possibly be spot zoning, which by definition is a change of
use classification of a small parcel. The Track has failed to adequately brief its spot ZOoning
allegation. ;

Finally, as to the Track's claim that the zoning amendments, as they ré]ate to days and
hours of racing and race car activities, are preempted by General Statutes § 14-164a, the Track's
explanation of the ap.plicable law consists of a single, eighteen word quote from one case, Bauer
V. ‘Waste Management of Connecticut, Inc., 234 Conn. 221, 232 (1995), and "analysis" of
§ 14-164a that is little more than using bold typeface and underlining to emphasize words. Thus,
the Track's preemption discussion ignores case law that recognizes overlapping or concurrent
authority of statutes and local ordinances, and state statutes § 8-2 and § 8-13 that authorize local
regulation of auto racing. The Track's briefing of preemption does not satisfy the most minimal
standard for adequate argument. Nonetheless, in the alternative, § VII below addresses

§ 14-164a and preemption.

i Spot zoning is a land use reclassification of a small parcel that establishes a use
substantially different from abutting or neighboring uses. Fuller, Connecticut Land Use and
Practice, § 4.8 (2015).
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V. STANDARD OF REVIEW.

A, Zoning Commissions Have Wide And Liberal Discretioni To Amend Their

Regulations.

“A local zoning authority . . . acts in its legislative capacity when it enacts or amends its
regulations." Morningside Association v. Planning and Zoning Board, 162 Conn. 154, 157-58
(1972). "The proper, limited scope of judicial review of a decision of a local zoning commission
... amending zoning regulations is well established. The commission, acting in its legislative
capacity, has broad authority to adopt amendments." Internal punctuation omitted. Harris v.
Zoning Commission, 259 Conn. 402, 415-16 (2002).

"This legislative discretion is wide and iiberal, and must not be disturbed by the courts

.unless the party aggrieved by that decision establishes that the commission acted arbitrarily or
illegally." Id. "The courts allow zoning authorities this discretion in determining the public need
and the means of meeting it, because the local authority lives close to the circumstances and
conditions which create the problem and shape the solution." Burnham v. Planning and Zoning
C’ommission,. 189 Conn. 261, 266 (1983). "The responsibility for meeting [changing] demands
rests . . . with the reasoned discretion of each municipality acting through its duly authorized

zoning commission." Harris v. Zoning Commission, 259 Conn. at 417.

B. Scope Of Review Of Legislative Amendments.

"Courts will not interfere with these local legislative decisions unless the action taken is
clearly contrary to law or in'abﬁse of discretion." Campion v. Board bf Aldermen, 278 Conn.
500, 560 (2006). "[T]he test of the action of the commission is twofold: (1) The zone change
must be in accord with the comprehensive plan . . . and (2) it must be reasonably related to the
normal police power purposes enumerated in § 8-2." Harris v. Zoning Commissr:on, 259 Conn.
at 417. "A change in zoning regulations only has to meet one of the factors in General Statutes
§ 8-2, and the commission does not have to consider the impact of the amendment on a particular

. site." Fuller, Connecticut Land Use Law and Practice, § 33.2 (4th ed.), citing Protect
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Hamden/North Haven from Excessive Traffic and Pollution, Inc. v. Planﬁz’ng and Zoning .
Commission,.220 Conn. 527, 547 (1991).
| "Whenever [a zoning] commission makes any change in a reguiation . . . 1t shall state

upon its records the reason why such change is made." General Statutes § 8-3(c). The PZC did
this in its motion to approve the Petition to Amend that is the subject of this appeal. RE I9.
"Conclusions reached by the commission must be upheld by the trial court if they are reasonably
supported by the record. The credibility of witnesses and the determination of issues of fact are
matters solely within the province of the agency." Bufnhdm v. Planning and Zoning
Commission, 189 Conn. at 265. "The action of the commission should be sustained if even one
of the stated reasons is sufficient to support it." Id. _

In reviewing a decision made by a zoning commission acting in its legislative capacity,
"it is not the ﬁlnction of the court to retry the case." /d The question is not whether the trial
court would have reached the same conclusion but whether the record before the agency supports
the decision reached.” Id, ’ |

"Furthermore, a zoning regulation is entitled to a presumptién of validity." Bauer v.
Waste Management of Connecticut, Inc., 239 Conn. at 529. "This presumption yields only when
a party challenging the regulation establishes beyond a reasonable doubt that the regulation is
invalid." /d. "The burden of proving that the [regulation] is invalid rests upon the party

asserting its invalidity." Pollio v. Planning Commission, 232 Conn. 44, 49 (1995).

Every intendment is to be made in favor of the validity of a [local legislative enactment]
and it is the duty of the court to sustain [it] unless its invalidity is established beyond a

reasonable doubt . . . . If there is a reasonable ground for upholding it, courts assume that
the legislative body intended to place it upon that ground and was not motivated by some
improper purpose . . . . This is especially true where the apparent 1ntent of the enactment

is to serve some phase of the public welfare,
Modern Cigarette, Inc. v. Town of Orange, 265 Conn, 105, 118 (2001).
Applying the foregoing standard of review to the record of this appeal, this Court must

dismiss plaintiff's appeal because the PZC, especially in RE 2 and RE 19, Has stated rational,

18

JA130



O Q

practical, logical, and legal reasons for spelling out in the Zoning Regulations the court-ordered

restrictions previously incorporated by reference.

VI. . THE TRACK HAS WAIVED ITS CHALLENGES TO -BANS ON SUNDAY RACING,
LIMITS ON HOURS OF OPERATION, AND LIMITS ON CAMPING, BECAUSE IT
HAS PREVIOUSLY STIPULATED TO JUDGMENTS IMPOSING THESE LIMITS.

"The standards for waiver are well-established in Connecticut; waiver involves 'the
intentional relinquishment of a known right." Citicorp Mortgage, Inc. v. Tarro, 37 Conn. App.
56,60 (1995). "Intention to relinquish must appear, but acts and conduct inconsistent with
intention to assert a right are sufﬁcieﬁt. Thus, waiver does not have to be express, but may.
consist of acts or conduct from which waiver may be implied. In other words, waiver may be
inferred from the circumstances if it is reasonable to do so. Whether conduct constitutes a
waiver is a question of fact." Jacobson v. Zoning Board of Appeals, 137 Conn. App. 142, 150
(2012). The concept of waiver has been applied in the context of at least one zoning appeal. See
Blakem_an V. Plannfng and Zoning Commission, 82 Conn. App. 632, 641 n. 8 (2004) (by filing
second zoning application, property owner waived rights under prior application). The Track
waived its right to challenge the 2015 zoning amendments. 7

As discussed above, the 2015 amendments are essentially a codification of the stipulated
judgments agreed to by the Track. The Track agreed to a ban on Sunday racing, limited racing
hours on other days, and limits on camping, in 1966, 1968, 1979, and 1988. Similarly, the
special permit requirement for the Track has been in place and unchalienged for decades. If the
Track disagreed with i)roposed stipulations, it had the right to continue litigatirig. It did not do
so. Instead, the Track has largely, until recently, abided by the terms of the stipulations, The
PZC, in 2015, in effect, amended its regulations based on the Track's stipulations to limits on
racing. The 'frack’s acquiescence to the stipulated judgments prohibiting Sunday racing, limiting
hours of operation, and placing restrictions on camping constitutes a waiver of the claim that the

2015 zoning amendments are substantially illegal.
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The Track's waiver of its challenges is also based on the principle that injunctions
relating to the use of land are in rem and run with the land. See Commissioner of Environmental |
Protection v..Farricielli, 307 Conn. 787, 798-806 (2013). In Farricielli, the Supreme Court
found guidance "in a well-established line of nuisance cases that treat injunctions . . . as in rem
orders that bind nonparties with possessory rights to the property. Those courts recognize that to
decide otherwise would eviscerate the courts' power to vindicate their judgments by simply
transferring an interest in the subject property to a third party...." Id at 800. Thus, even if this
Court were to sustain the Track's appeal and invalidate the 2015 amendments, per se, the court
orders as entered in 1979 regarding camping and 1988 regarding racing will remain in place, -
because those orders govern the use of the Track's property independent of the Zoning
Regulations. The Track agreed to this governance in its stipulations.

Thus, the Track has waived its challenges to the 2015 regulatidn amendments because
(1) the PZC incorporated limits and restrictions on racing and camping that the Track has
previously accepted and has complied with for decades; (2) if the Track objected to regulations
incorporating court orders, it was required to do so when the incorporation first occurred, not
when the PZC took the procedures step of spelling out the restrictions; and (3) the stipulations
are injunctions are in rem, and thus even if the Court were to overturn the 2015 amendments, the
restrictions will still bind the Track. Based on these facts and circumstances, the Track has
intentionally .relinquished its right to challenge the 2015 zoning amendments regardin;g Sunday

racing, hours of racing, and camping.

VIL.  THE 2015 AMENDMENT REGARDING SUNDAY RACING IS NOT PREEMPTED
BY GENERAL STATUTES § 14-164a.

A, Connecticut Law Regarding Preemption.

Connecticut law with regard to preemption was recently summarized in Town of
Rocky Hill v. SecureCare Realty, LLC, 315 Conn. 265 (2015). In SecureCare, the Connecticut
Supreme Court considered whether the legislature, by its enactment of General

Statutes § 17b-372a, intended to preempt the application of local zoning laws to private nursing
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homes that operate under contracts with the state. The Court reversed a trial court decision
dismissing the town's action for declaratory and injunctive relief, which was based in part on its
claim that § 17b-372a preempted local zqning regulation. The Court set forth the principles
guiding a two-pronged analysis of preemption: "A local ordinance is preempted by a state
statute whenever the legislature has demonstrated an intent to occupy the entire field of
regulation on the matter or whenever the local ordinance irreconcilably conflicts with the

statute."”

B. Textual Analysis Of § 14-164a And The Context Qf Other Statutes Demonstrate
That The Legislature Has Not Intended To Occupy The Entire Field Of
Regulation Of Auto Racing.

The Track has not clearly argued that the State occhpies the field of auto racing on
Sunday, but its Brief hints at such a claim, so the Council will address it.

Preemption analysis first requires consideration of whether the legislature has
démonstrated aln intent to occupy the entire field of regulation. As the Court reasoned in
SecureCare: "When the legislature intends for a statutory provision to apply exclusive both of
other statutes, and of other types of law, it knows how to say as mﬁch." Id. at 296. Usually, this
is done by using the wc_)rds "notwithstaﬁding any provision of."'® General Statutes § 14-164a
contains no such language.

Second, the text of § 14-164a expressly recognizes municipal regulaﬁion of Sunday
racing. The statute since at ieast 1939 has recognized that, while racing "may" be conducted on

certain hours and days, "[no] race or exhibition shall take place contrary to the provisions of any

' See e.g. General Statutes §§ 51-164p(a) and (b) relating to fines for violations
("Noththstandmg any provision any provision of any special act, local law or the general
statutes . . . ."); § 13a-58a prohibiting zone changes to property within limits of a laid out
highway ( "Notwithstanding any provisions of the general statutes or any special act to the
cbntrary, no zoning commission . . . shall change the zone . . . ."); Public Act 16-202, §1,
regarding business signage on the Connectlcut antiques tra1l (”Notw1thstandmg any provision of
the general statutes or any mumclpal zomng ordinance or regulation, except those ordinances or
regulations pertaining to the size of signage or flags....").
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.. . town ordinance." Emphasis added. From‘ its inception, § 14-164a has used the word "may"
to describe p;ovisions relating to days and hours of operation and the word "shall" to describe the
authority of municipalities to ban or limit racing by ordinance.'®
Applying the rules discussed inn.17 to § 14-164a supports the conclusion that
| § 14-164a(a) is not mandatory in the sense of commanding towns to allow Sunday racing. The
portion of § 14-164a(a) that includes hours and days is stated in the affirmative and includes no
negative words. Moreover, the statute's reference of hours and days of operation is peripheral to
its overarching purpose, which is driver safety,*°
The Track érgues (Brief at 12 n.13) that the phrase "no race or exhibition shall" relates
only to the words immediately preceding it, which refer to the option given to a town to "issue a
permit allowing a start time prior to [noon] on any Sunday." But that is not what the statute says.
If the Iegislafure intended to prohibit a town from bénning Sunday racing, it would have said:
"The legistative body of the town in which the race or exhibition shall take place may specify
hours of racing on Sunday, but may not prohibit racing on Sunday."
The Track also asserts that the statute limits the right to promulgate ordinances to the
”le_gislati\ie body of the . . . town." But the reference to legislative body in § 14-164(a) is 1imited

to its permit-issuing function. The statute does not, with reference to ordinances, limit such:

" A general rule of statutory construction provides that the word "shall" connotes a
mandatory duty while the word "may" implies permissive action. Brown v. Smarrelli, 29 Conn.
App. 660, 663 (1992). In construing the word "may," courts "determine whether a statute is
mandatory or directory by testing 'whether the prescribed mode of action is the essence of the
thing to be accomplished, or in other words, whether it relates to a matter of substance or a
matter of convenience. . . . Ifit is a matter of substance, the statutory provision is mandatory. . . .
If, however, the legislative provision is designed to secure order, system and dispatch in the
proceedings, it is generally held to be directory, especially where the requirement is stated in
affirmative terms unaccompanied by negative words." Id at 664

20 An insight into the etiology of § 14-164a is found in its 1939 legislative history, where
testimony on a proposed amendment noted that the original "bill . . . was adopted in 1935 putting
on the State Police the burden of inspection of race tracks and place of exhibition of motor
vehicle race or motorcycle race." Conn. General Assembly, 1939, Hearing of Motor Vehicle
Standing Committee, p. 58 (testimony of Commissioner Anthony Sutherland, State Police Dept.,
regarding H.B. 580 AN ACT CONCERNING MOTOR VEHICLE RACING)/A212.
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ordinances to those promulgated by the "legislative body of the town.” The statute refers broadly
to "aﬁy. .. town ordinances" (emphasis added). Several sources show that with regard to
zoning, the legislature uses "ordinance" and "regulation" interchangeably. See General

Statutes § 8-2i, § 15-91, § 25-109g, § 30-6, and § 30-44, The General Statutes sometimes refer
to zoning regulations as an "ordinance"; for example, General Statutes § 14-390(a) contemplates
zoning ordinances in its provision that “[a]ny municipality may, by ordinance, regulate the
operation and use, including hours and zones of use, of snowmobiles. . .. " Driska v. Pierce,
110 Conn. App. 727 (2008) involves a zoning. ordin.ance promulgated under the authority of

§ 14-390. Indeed, in Land Use Law and Practice § 1.2 (4th ed.), Judge Fuller explains that
"[m]unicipal land use regulation must be carried out by ordinance, and the ordinance must be
consistent with the enaﬁling statute." See also, Konigsberg v. Board of Aldermen, 283 Conn.
553, 557-58 (2007). Thus, § 14-164a contemplates zoning regulations gove'ming and banning
Sunday racing. ‘

Other statutes demonstrate § 14-164a does not constitute state occupation of the field 6f
auto racing. Pursuant to General Statutes § 7-148(c)(7)(H)(ii), municipalities have the authority
to adopt ordinances to "[r]egulate and f)rohibit the carrying on within the municipality of any . . .
business . . . constituting an unreasonable annoyance to those living and owning property in the
vicinity." Pursuant to § 7-148(c)(7)(H)(vii), a municipality may by ordinance "prohibit, restrain,
license and regulate all sports, exhibitions, public émusements oL

Authority to separate and regulate land uses and their impacts is‘found in General
Statutes § 8-2(a), which states: "[Zoning] regulations shall be designed to lessen congestion in

the streets [and] with reasonable consideration as to the character of the district and its peculiar

" In only two of the dozens of enumerated powers in § 7-148(c) is a municipality
precluded from regulating where a local zoning commission exists (§ 7-148(c)(8)(C), which
permits municipal regulation of excavation "except where there exists a local zoning
commission"; § 7-148(c}(7)(A)(iv), which permits municipal regulation by ordinance of parked
trailers and trailer parks "except as otherwise provided by special act and except which there
exists a local zoning commission so empowered.")
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suitability for particular uses and with a view to conserving the value of buildings and
éncouraging the most appropriate use of land throughout such municipality." This statute also
grants Zoning commissions authority to permit certain classes of uses only after obtaining a
special permit or special exception "subject to standards set forth in the regulations and
conditions necessary to protect public health, safety, convenience and property values." Thus,
§ 8-2 grants broad authority to zoning commissions to control adverse impacts of land uses
through regulations. The Track cannot seriousiy argue that the Salisbury PZC has no jurisdiction
to regulate the Track's operations. Salkin, American Law of Zoning, § 18.64 (2011)/A204 |
(national survey of zoning regulation of racetracks). ‘
Finally, in its enactment of General Statutes § 8-13, the legislature has recognized that
zoning regulations "may impose other and higher standards than are required by any other
statute, bylaw, ordinance or regulation.” Where this happens, "the provisions of the regulations
made under the provisions of this chapter shall govern," The reverse is required "[i]f the
provisions of any other statute, by law, ordinance or regulation . . . impose other or higher
‘standards" than those in the zoning regulations. Thus, § 8-13 contemplates that statutes,
ordinances and regulations may, and often do, havé different standards and provides that, when
that happens, higher standards prevail. Section 8-13 cements the conclusion that the Salisbury
PZC has the authority to regulate auto racing, including banning it on Sunday, that the state has

not occupied the field of auto racing regulation.

C. The 2015 Zoning Amendment Confirming The Ban On Sundav Racing Does Not
" Irreconcilably Conflict With § 14-164a.

With respect to the second prong of pre-emption analysis, whether a local ordinance

irreconcilably conflicts with a statute, SecureCare explains:

Whether an ordinance conflicts with a statute or statutes can only be determined by
reviewing the policy and purposes behind the statute and measuring the degree to which
the ordinance frustrates the achievement of the state's objectives. That a matter is of
concurrent state and local concern is no impediment to the exercise of authority by a
municipality through local regulation, so {ong as there is not conflict with the state
legislation. Where the state legislature has delegated to local government the right to
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deal with a particular field of regulation, the fact that a statute also regulates the same
subject in less than full fashion does not, ipso facto, deprive the local government of the
power to act in a more comprehensive, but not inconsistent, manner. A regulation is not
necessarily inconsistent because it imposes standards additional to those required by a
statute addressing the same subject matter. Where local regulation merely enlarges on
the provisions of a statute by requiring more than a statute, there is no conflict unless the
legislature has limited the requirements for all cases. As long as the local regulation does
not attempt to authorize that which the legislature has forbidden, or forbid that which the
legislature has expressly authorized, there is no conflict.

315 Conn. at 295-96.

The Track has failed to establish that the zoning ahendments irreconcilably conflict with
§ 14-164a. Doing so would require the Track to show that § 14-164a affirmatively authorizes
Sunday racing. As SecureCare and other preemption cases instruct, "this can only be determined
by reviewing the policy and purposes behind the statute and measuring the degree to which the
ordinance frustrates the achievement of the state's objectives.” 315 Conn. at 295,

The primary purpose of General Statutes § 14-164a is to enhance motor vehicle safety,
including the safety of both drivers and spectators at racing events. Subsection 14-164a(c)
authorizes the Comrﬁissioner of Motor Vehicles to adopt "regulations . . . concerning mandatory
safety equipment for vehicles that participate in any race or exhibition conducted in accordance
with the provisions of this section." Subsection 14-164a(d) sets fines for "[a]ny person
participating in or conducting any motor vehicle race or exhibition contrary to the provisions of
this section." No part of the legislative history of § 14-164a reflects any intention by the
legislature to dictate that Sunday racing must be allowed, or that local regulation is illegal.

Connecticut case law has long recognized the overlapping jurisdiction of state and local

~authorities. As the Connecticut Supreme Court recognized in 4aron v. Conservation
Commission, 183 Conn. 532, 552 ( 1981) (no preemption by state or local inland wetlands
regulations); " [A]lthough the statutes may seek to regulate the same activity, and thus the
jurisdiction of the local and state agencies overlaps, it is not unusual for one seeking a permit for
a certain use or operation to apply to and be given such permission or license by more than one

agency of government." "That a matter is of concurrent state and local concern is no impediment
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to the exercise of authority by a municipality through the enactment of an ordinance . . . . Where
the state legislature has delegated to local government the right to deal with a particular field of
regulation, the fact that a statute also regulates the same subject in less than full fashion does not,
ipso facto, deprive the lbcal government of the power to act in a more comprehensive, but no
inconsistent manner." /d. at 543.

"A test frequently used to determine whether a conflict exists is whether the ordinance
bermits or licenses that which the statute forbids, or prohibits that which the statute forbids, or
prohibits that which the statute authorizes; if so, there is a conflict. If, however, both the statute
and the ordinance are prohibitory and the only difference is that the ordinance goes further in its
prohibition than the statute, but not counter to the prohibition in the statute, and the ordinance
does not attempt to authorize that which the legislature has forbidden, or forbid that which the
legislature has expressly authorized, there is ho conflict." Bauer v. Waste Management of
Connecticut, Inc., 234 Conn. at 235 (1995), citing Aaron, 183 Conn. at 544 (rejecting claim that
zoning regulation setting height limit of 90 feet was preempted by state statute authorizing -
maximum height of 190 feet): Section 14-164a does not require towns to issue permits for
Sunday racing or specify hours on Sunday when racing must be allowed. The statute simply
does not contain any requirement or direction that conflicts with the PZC's ban on Sunday
racing. |

Thus, the 2015 amendment making the long-established ban on Sunday racing an express
limit, does not conflict with § 14-164a.

VIII. THE 2015 AMENDMENTS DO NOT IMPERMISSIBLY REGULATE NOISE.

The Track (Brief at 14-16) asserts that "the Amendments" in general are preempted by
State law because the State has "occupied the field" of noise regulation. The Track's Brief calls
the amendments noise regulation "camouflaged as regulated hours of operation” (p. 14) and cites
Conn. State Agency Régé. § 22a-69-1.8(e), which exempts auto racing from State noise

regulation, as further preemption authority.
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The Track's arguments, however, are imprecise at best and impenetrably vague at worst,
An analysis of the text of the State noise statutes and regulations, and land use case law,
demonstrates that municipalities are expressly permitted to regulate sources of noise so as to
prevent neighboring uses from being in conflict; what they cannot do is establish maximum
decibel levels, unless they do so in a manner consistent with state standards and approved by the
Department of Energy and Environmental Protection ("DEEP") Commissioner. The Salisbury
PZC has banned Sunday racing and limited hours of racing as a bermissible regulation of noise
sources. The PZC has not set a limit on decibels.

The starting point for analyzing this issue is General Statutes § 22a-67/A176, which
contains the State General Assembly's legislative findings that, "Excessive noise is a serious
hazard to the health, welfare, and quality of life of the citizens of the State of Connecticut; and
"exposure to certain levels of hoise can result in phystological, psychological, and economic
damage." This statute then provides that "[responsibility] for control of noise rests with the state
and political subdivisions thereof . . . " meaning municipalities. Thus, in noise regulations, the
State does not "occupy the field."

Section 222-69/A179 establishes a "statewide program" of noise regulation, administered
by the DEEP Commissioner. Section 223-73‘(3)/A1 84, however, states that municipalities are
authorized to "carry out and effectuate the purposes and policies of this chapter.” Subsection (b)
authorizes municipal noise control ordinances, which may include "(1) Noise levels which will

_not be exceeded in specified zones or other designated areas” and "(2) designation of an existing
board or commission to direct such programs.” Subsection (c) requires a municipal noise
ordinance to be approved by the DEEP Commissioner, who must find the ordinance "in
conformity vs;ith the state noise control plan.” Finally, this subsection states: "Notwithstanding
the provisions of this subsection [requiring DEEP approval and conformity], any municipality
may adopt more stfingent noise standards than those adopted by the commissioner, provided

such standards are approved by the commissioner." Id.
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So what is the State realm and the écope of municipal authority over noise? The text of
Conn, State Agency Regs. provides the answer/A185. The regulations essentially establish only
one type of substantive standard: maximum decibel limits from "emitters" (noise sources), with
limits varying by the type of emitter and receptor (such as noise impacts from industrial uses on
abutting residential uses), and by time of day (daytime/nighttime).
However, state regulations do not address municipal regulc;tion of the location of noise
sources and emitters, which is a core function of zoning commissions under General Statutes
§ 8-2, the Zoning Enabling Act. That statute allows zoning commissions to regulate land use to
control "the density of population and the location and use of buildings, structures, and land . . .;
to secure safety from fire, panic, flood, and other dangers"; and to regulate uses "with reasonable
consideration as to the character of the district and its peculiar suitability for particular uses and
with a view to conserving the value of buildings." fn other words, a zoning commission may
regulate a large commercial land use so as to protect neighboring homes from the dangers of
excessive noise. Section 8-2 is express authority to regulate land use by separating noise
emitters from noise receptors.
Thus,l municipal zoning commissions have the authority to regulate land use to control
- noise impacts. What they may not do is establish their own decibel limits unless those ievels are
- more siringent than state regulations and approved by the DEEP Commissioner. In other words,
the state legislature has "occupied the field" only with regard to the narrow category of
maximum decibel emissions between particular land use categories, but even then, only until a
municipality, through its legislative body br designated board or commission, obtains state
“approval for a more stringent standard.
It is undisputed that Salisbury PZC has not adopted a decibel level for the Track, or asked
DEEP to approve a specific standard more stringent than state law. And that is the point: In
general, towns may regulate noise sources; in Salisbury, the PZC is regulating land use, not .

decibel levels,
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The sbeciﬂc, narrow limit on zoning commission regulation of noise is revealed in Berlin
Batting Cages, Inc. v. Planning and Zoning Commission, 76 Conn. App. 199 (2003). In that
case, the Commission, without DEEP approval (id. at 215-16), adopted a regulation requiring
certain uses to comply with specific decibel limits stated in Regs. Conn. State
Agencies § 22a-69-1 to § 22a-69-7.4/A185-203. The Appellate Court held that the state had
issued statewide standards for decibel levels, and the defendant Commission had not received
approval to fequir_e compliance with such standards (even though the regulation only required
compliance with state standards as pub]is'hed).22 The decision, hoWever, does not go beyond the
specific regulation of decibel levels.

The next issue is: Are auto racetracks somehow exempt from noise regulation? Conn.
State Agency Regs. § 22a-69-1 .S(e)/A193 exempts from state rules "Noise created by the use of
propetty for purposes of conducting speed or endurance events involving motor vehicles. . . ." |
(Again, it should be noted that the exemption is from state regulations that on]).f establish
maximurn decibel levels.) However, the exemption is "effective only during the specific -
period(s) of time within \;\.’hiCh such use is authorizedlby the political subdivision or
governmental entity having lawful jurisdiction to sanction such use." Thus, the state regulatory
exemption itself recognizes a zoning commission authority to regulate hours and days of auto
racing.

The last dimension of this issue is whether zoning comimissions in Connecticut are
authorized to regulate automobile racetracks as a land use. Professor Salkin's American Law of
Zoning in Chapter 18:64 at 18-192.1 (2011)/A204, states: "Racetracks, whether constructed for
horses, dogs, cars, or motorcycles, may be subject to land use regulations intended to protect
neighboring land from impacts such as noise, dust, traffic, safety concerns, and environmenfal

damage." A204. The treatise notes that "total proliibition" on racing have been upheld by the

2 The Court also noted that "[while] the commission labeled the enactment at issue in
this case a zoning regulation [original emphasis], while General Statutes § 22a-73 refers to

"ordinances,"” "is of no consequence." 76 Conn. App. at 219,
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courts. Id. Professor Salkin cites Dow v. Town of Effingham, 148 N.H. 121, 803 A.2d 1059
(2002)/A214; as upholding restrictions on racing related to "inspections, litter removal, overnight
camping, lability insurance, noise and junk" as "rationally related to the protection of the public
health, safety and general welfare." General Statutes § 8-2 plainly allows regulation of
ra_lcetracks to protect the public from adverse impacts such as noise.

Finally, this Court should note that in a backhand (or perhaps backstretch) manner, the
Track has loﬁg acknq\}vledged the Town of Salisbury's regulation of racing based on noise levels.
The Track not only has not opposed the different ireatment of "mufflered” vs. "unmufflered"
racing, but the Track in its September 2015 motions to modify the 1979 and 1988 injunctions has
asserted that mufflered racing is so quiet as to be entitled to fewer limits and land use regulation,
while conceding that unmufflered racing is more impactful and should be more limited. Thus,
the Track itself has acknowledged noise levels from various forms of racing as a valid regulatory

criterion.

IX. REGULATION OF THE TRACK BY SPECIAL PERMIT IS AUTHORIZED BY
STATE LAW.

The 2015 amendments continue the classification of the Track as a use requiring a special
permit and site plan approval. See RE 20, § 221.1.a(8) and § 221.3.d/A104, 105. As noted,
racing has been a special permit use in the RE Zone for decades

In its Brief at 21-22, the Track makes a bizarre claim that these amendments require an
applicant for a regulation amendment to already have in hand a special permit. The Track asserts
that the amendments violate General Statutes § 8-3(c), "which . . . does not require an applicant
to hold a special permit or in any way limit who can seek such an amendment."

These two amendments do not require an applicant for a regulation amendment to already
have a special permit. To the contrary, they express the legal reality that because the Regulations
classify the Track as a special permit use and specify limits on activities at the Track, to change
these limits would require an application for a regulation amend.mer-lt, and then to conduct the

activity allowed by the amendment, a special permit and site plan approval. In other words, the
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limits on activities cannot be changed solely by applying for a special permit. Nothing in the
regulation disables the Track or anyone else from applying for a regulation amendment (and the
Council agrees that such a requirement would contravene state statutes). But this Court should
not accept the Track's nonsensical view of what these two subsections require.

In other words, both § 221.1.a(8) and § 221.3.d provide alternative avenues to anyone
seeking amendments to the respective subsections. The applicant "may” either submit a standard
petition to amend the zoning regulations or "may" seek amendment of the regulations at the same
time and in conjunction with a special permit application. Nothing in the text of §221.1.a(8) or
§ 221.3.d requires any applicant seeking to amend the racetrack regulations "to apply for and
obtain a special permit as a precondition to applying for a zoning text amendment,” as the Track
asserts. |

In attacking the special permit provisions, what the Track is really doing is avoiding its
prior non-conforming use claim. A use established prior to being classified as a special permit
use would aréuably be grandfathered from having to obtain a special permit for the specific use
previously established, but would lose that status and would be required to conform to all
regulations if and when it applied for a regulation amendment and special permit in conjunction
with a change in Track operations. At that point, the Track would need to come into
conformance.

Even if the Track were able to establish that certain uses are legally nonconforming,23
this would not prevent the Commission from requiring a special permit. As the Appellate Court

explained in Ammirata v. Zoning Board of Appeals, 65 Conn. App. 606, 613-614 (2001):

> The Track has not established that Sunday racing and other disputed uses are legally
nonconforming or that such uses have not been abandoned by waiver or cowrt stipulation. For a
use to be a vested nonconformity, it must be "lawful . . . and in existence at the time that the
zoning regulation making the use nonconforming was enacted " Helicopter Associates, Inc. v.
City of Stamford, 201 Conn. 700, 712 (1986). It was judicially determined by this Court in 1959
that the uses being conducted, including Sunday racing, constituted a nuisance and could not be
continued. Hence, the uses, even if they existed, were not lawful and therefore furnish the
racetrack and its owners with no vested rights as nonconforming uses.
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Our case law makes clear that generally 2 municipality can regulate
nonconforming use. Regulation of a nonconforming use does not, in itself,

- abrogate the property ownet's right to his nonconforming use. A town is not
prevented from regulating the operation of a nonconforming use under its police
powers. Uses which have been established as nonconforming uses are not exempt
from all regulation merely by virtue of that status. It is only when an ordinance or
regulatory act abrogates such a right in an unreasonable manner, or in a manner
not related to the public interest, that it is invalid.

In Taylor v. Zoning Board of Appeals, 65 Conn. App. 687 (2001), owners of land where
sand and gravel excavations were conducted challenged the board's decision upholding the action
of the town's zoning enforcement officer, who had issued a cease and desist order ordering the
plaintiffs to stop their quarry operations because they had not applied for and obtained a spécial
permit. Plaintiffs' claimed that because use of their prc;perty as a sand and gravel mine was a
preexisting nonconforming use, they were not required to obtain a special permit. Id. at 691,
The Court held that "the requirement that the plaintiff obtain a [special] permit was a reasonable
regulation under the town's police powers." Id. at 698.

General Statutes § 8-2(a) authorizes local zoning commission to provide that "certain . . .
uses of land are permitted only after obtaining a special permit . . . , subject to standards set forth
in the regulations and to conditions necessary to protect the publiclhealth, safety, convenience
and property values." The rationale behind special permits is that the nature of certain uses of
Jand "is such that their preci'sellocation and mode of operation must be regulated because of the
topography, traffic problems, neighboring uses, etc. of the site . . .. We also have recognized
that, if not properly planned for, [such uses] might undermine the residential character of the
neighborhood." Cambodian Buddhist Society of Connecticut, Inc. v. Planning and Zoning
Commission, 285 Conn. 381, 426 (2008). The Commission plainly has authority to regulate a
major land use like the Track by special permit.

X. CONCLUSION.

"The maximum possible enrichment of a particular landowner . . . is not the controlling

purpose of zoning." Primerica v. Planning and Zoning Commission, 211 Conn. 85, 98 (1989).
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Protection of established neighborhoods and community institutions is. Here, the PZC amended
its regulations so as to clarify and preserve the balance between the Track's operations and the

rights of the surrounding neighborhood, and did so in a substantively and procedurally correct

manner.

For the reasons expressed here and those stated in the PZC's Brief, the Track's appeal

should be dismissed.
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The plaintifl, Lime Rock Park, LLC, appeals from the detision of the Salisbury
Planning & Zoning Commission (“Commission”) amending sections of the Salishury Zoning
Regulations (“Regulations™) addressing Motor Vehicle race tracks,

L STATEMENT OF FACTS-

1. Lime Rock Race Track and Ceurt Orders regulating same,

The racing of motor vehicles has been taking place on the property in the Lime Rock area
of Salisbury that is now owned by the plaintiff (“the property”) since 1957, ‘The property is
located in what is now the Rural Enterprise (“RE”) zoning district and is surrounded by
residential dwellings. RR 14, Ex. 3 (affidavit centifying that 167 residential houses were located
within 1.5 miles frém the center of the property). A few nonresidential properties, including a
church and a cemetery, are also in the vicinity. Id. (copiés of assessor’s maps of surrounding
ptoperties).

In 1958, the owners of the surrounding properties brought an injunction action against the
race track owner, alleging irreparable harm and nuisance based on race track operations.

Adams v. Vaill, 1.I.I-CV58-0015459.8 (1.D. Litchfield). See also, Adams v. Vaill, 158 Conn.

478,480 (1969). The trial court found for the plaintiffs, and, by Order dated May 12, 1959,
issued an order restricting motor vehicle racing on the track to certain parameters: all activity
was prohibited on Sundays, and the hours limitations for other activities were set forth depending
on whether the éngines were mufflered or unmufflered. RR 10-17 (copy of 1959 Order attached
to Motion by Lime Rock Park LLC in Adams v. Vaill). The original 1959 Order has been
modified, with the most recent modification approved by the Court on March 21, 1988. Id.

(copy of 1988 Modification to Order).‘
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Al. the public hearings on the zoning amendments, there was testimony {rom the public as
to how thase residing in the vicinity of the race track had relied on the existing court orders. See,
c.g., RR 21, Tr. 9/8/15, pp. 40-41 {owner of three properties in the vicinity of race track testifics
that he reviewed injunction and relied on it when he purchased the properties); Id., pp. 57-58
(real estate broker who has sold real estate for 40 years informed potential buyers of property in
the vicinity of the track of the injunction language); Id., p. 43 (neighbor reads letter from Lime
Rock Citizen’s Council stating that injunction has provided protections for residents of Lime
Rock “that we have relied on for years to ensure that we may enjoy some peaceful use of our
property and our neighborhood™); see also. RR 10-22A; RR 22, Tr. 10/19/16, pp. 88-89 (adjacent
property owner states that neighbors bought properties knowing that there were restrictions on
Sundéy racing, unmufflered racing, camping, and hours of operation).

A second series of court decisions affecting the use of the race track property were the
decisions in certain consolidated zoning appeals. RR 10-18 (Motion to Modify Order in Lime

Rock Foundation. Ingc. v. Zoning Board of Appeals, LLI-CV77-0016404-8 and companion

cases). Unlike the injunction action issued in Adams v.Vaill, which arose out of a private
‘nuisance action, these zoning appeals concerned rights under zoning law: specifically the extent
to which camping-related activities are allowed on the propg:rty'either under the Regulations then
in effect or by virtue of the race track’s status as a nonconforming use. The Zoning Enforcement
Officer, after consultation with the Commission, issued an order addressing these issues, and the
race track owner appealed that order to the Salisbury Zoning Board of Appeals (ZBA) pursuaﬁt
to Gen. Stat. § 8-6. The ZBA issued a decision which was then appealed by both the race track |

owner and aggrieved neighbors to Superior Court. Thereafter, the court entered judgments

D
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lollowing stipulations amony the parties setting forth parameters under which camping-related
activities are allowed on the property.

2. Zoning Regulations addressing motor vehicle raciag in the Town of Salisbury.

In 1955, pursuant to what is now Gen. Stat. § 8-1, the Town of Saliébury (“Town™} by
ordinance, voted to create a zoning commission to exercise the powers authorized by what is
now Chapter 124 of the General Statutes. See Ordinance #8 in Ex. B attached hereto, The initial _
zoning regulations, adopted on June 8, 1959, divided the Town into various districts, including
the RE District. The RE District authorized a variely of residential and commercial uses, and
contained specific regulations authorizing a track for racing motor vehicles subject to specific
regulations. RR 16-843." The initial rt;,gulations addressed hours of operation, and provided that
“No races shall be con‘ductcd on any such track except during such hours as are permitted by
Statute.”

The Commission amended the Zoning Regulations on various occasions after the
regulalions were adupléd in 1959. See RR 16-841 (2008 Regulations noling 20 revisions as of
March 18, 2068). The regulations in effect on July 1, 1985 for the RE District specified
permitted uses (mainly residential and agricultural uses) and special permit uses (mainly
commercial and industrial uses). RR 16-839. In the 19835 Regulations, a track for racing motor
vehicles was allowed in the RE District as a special ﬁermil use, and the regulations specifically
provided that “No races shall be conducted on any such track except during such hours as are

permitted by Court Order dated 5/12/59”. Id.. Section 415.1 of 1985 Regulations.

' The 1959 regulations authorized & track for racing motor vehicles, but specifically excluded the racing of
motorcycles. The regulations required certain buffers when abutting a residential zoning district, addressed the
location of access and intersections, authorized traffic control measures, required adequate off-street parking, limited
the number of signs allewed, and prohibited illuminated signs.
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Since 1983, the Zoning Regulations have been amended further at various times, but at
all times the regulétions ‘li.mited the racing hours of operation to those referenced in a “court
order.” Scc RR 16-840, 16-841 (2004 & 2008 Regulations contatn identical language as the
1985 Regulations, i.e., “No races shall be conducted on any such track except during such hours
as are permitted by Court Order dated 5/12/59”), The regulations effective as of May 26, 2013,
which were in effect prior to the current amendments that are the subject of this appeal,
provided: “No races shall be conducted on any such track except during such hours as are
permitted by Court Order dated 5/12/59 and subsequent Court Orders on file in the Planning and
Zoning Office, or the Town Clerk’s Office.” RR 29, § 221.2.a,

Beginning in at least 2004, the Zoning Regulations contained a separate Table of Uses
setting forth which uses are allowed as of right and by special permit in the various districts. The
Table of Uses in the 2004 Regulations did not list a track for racing motor vehicles as a use
allowed in the RE (or any other) District. RR 16-840, The Table of Uses for the 2008
Regulations, however, did provide that a track [or racing motor vehicles was allowed by special
permii in the RE District. RR 16-841. The 2013 Regulations, however, again omitted “a track-
for racing motor vehicles” from the Table of Uses as a use allowed in any zoning district. RR 29,
Table 205.2.°

3. The 2015 Zoning Amendments

For a period of time up to and including July 2015, the Commission held a series of

public meetings at which it reviewed the zoning regulation governing motor vehicle racing

? Section 102.a. of the Regulations provides:

a. Uses Not Permitted are Prohibited. The uses of land, buildings or structures that are not
allowed as a permitted use or Special Permit use or otherwise allowed in the various zones or
overlay districts are prohibited.

Accordingly, the failure to list a erack for racing motor vehicles as a permitted or specizl vse in the Table of Uses
means that the use was prohibited. See Gada v. Zoning Board of Appeals, 151 Conn. 46 (1963).
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activities in the RE District. RR 1. Following those meetings and other meetings with
representatives of the Lime Rock Race Track and neighborhood, the C_ommission proposed
certain amendments to its regulations governing motor vehicle race tracks in the RE District.
RR 2 (proposed amendments). As set forth in a memorandum from the Commission Chairman,
Michael Klemens, to Commission members, the purpose of the amendments was to “balance
competing interests over the LRP [Lime Rock Park] operations as well as to bring much-needed
clarity to the relationship between the series of court-order[ed] stipulations entered into by the
LRP and its neighbors and our regulations.” RR 1.

The proposed amendments added the following:”

s A clarification and expansion of a list of various uses that have been determined
to be incidental and accessory to a race track use. The following new uses were
explicitly listed as permitted when incidental and accessory to the operation of the
race track: retail stores, professional or business offices, fire or emergency
vehicles, A'TMs, restaurants, sale of motor vehicles during racing events, car
washes, aulo service and repairs, [illing stations, commercial parking, laundry,
equipment storage, rocing schools and clubs, and indoor theaters. Compare new
Regulation Sec. 221.2 (RR 20) with existing Regulation Sec. 221.2.g (RR 29).

* Anamendment to the Table of Uses specifying that a “Track for Racing Motor
Vehicles” is a use allowed by special permit in the RE District. See addition to
Section 205.2 (Table of Uses) and 205.3 (Table of Accessory Uses).

e The inclusion of a definition of “motor vehicle” taken from the Connecticut
General Statutes. ‘['his was intended to resolve ambiguities such as whether go-
Kart racing was allowed. RR 1.

e The incorporation into the regulations of the specific parameters of the most
recent injunction order limiting hours of operation in the Vaill action instead of.
simply referencing an unnamed and unidentified “court order” and “subsequent
related court orders on file”. Compare existing regulation Sec. 221.2 a. with new
Sec. 221.1.a. See Exhibit A attached hereto. The new regulation spells out the
content of the most recent, operative court order addressing the hours of operation
of various permissible track activities, so that a person reviewing the regulations
would know what those parameters are without having to locate the outside
documents constituting the “subsequent related court orders on file” and identify
which “court order” was operative. It also precludes the possibility that the zoning
regulations could be deemed to be amended — without a public hearing or any
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other due process — simply by an amendment to the Vaiil judgment (o which the
Commission is not a party) that happened to be placed in the file of the Zoning or
Town Clerk’s office. -

¢ The addition of an accessory use allowing camping-related activities consistent
with the parameters set forth in the Lime Rock Foundation ZBA appeals. See new
Section 221.3. The stipulated judgments in those appeals govern existing
camping-related operations on the race track even though the existing regulafions
were silent as to what was and was not allowed as a permissible camping activity.
Accordingly, this new section codifies these parameters, thereby allowing current
and prospective property owners to be aware of those parameters by reviewing the
zoning regulations without having to locate the court judgments.

¢ Another section provided that certain temporary uses would be allowed by special
permit even though they were deemed not to be incidental or accessory to a race
track. These uses included fireworks displays, concerts, flea markets, craft fairs,
[ood shows, non-automolive trade shows and garden shows, See new
Section 221.4. This regulation thus expanded the uses allowed on a race rrack

property.

The Commission held a public hearing on September 8, 201 5 and October 19, 2015.
RR 21 and 22 (Transcripts). The Commission heard comments both in support and in opposition
to the proposed amendments and also received numerous letters and emails both in favor and in
opposition. RR 10, 16.

The Commission deliberated on the proposed amendments at its meeting of
November 16, 2016, RR 23 (Transcript of deliberations). The Commission elected to make
certain modifications to the amendments based on comments made at the public hearing. See
RR 17. The Commission approved the modified amendments by a vote of 4 to 1. RR 23, p. 77.
The Commission provided the following statement of reasons for approving the amendments:’

The Salisbury Planning & Zoning Commission votes to approve the proposéd

amendments adding Section 221.1, et seq. (TRACK FOR RACING MOTQOR

VEHICLES), as amended, in lieu of the existing 221.2, and adding a definition of a

“Motor Vehicle” to the definition section, and amending Tables 205.2 and 205.3,in
accordance with the following findings and reasons:

? Gen. Stat. § 8-3(c) provides in part: “Whenever such commission makes any change in a regulation or boundary it
shall state ypon its records the reason why such change is made.”

JA154



9

L

O - O

The Amendments at Sections 221.1 and 221.3 set forth restrictions that are
already part of the Town’s zoning scheme, Setting forth the standards in the
regulations themselves allows the affected property owners to know what the
zqning restrictions are without having to review outside documents,

o The parameters set forth in subsection 221.1.a are taken from the
Amended Stipulated Judgment entered on March 21, 1988 in the civil
action, Ant Adams, et al. v. B, Franklin Vaill. et al., CV No. 15,459
(Judicial District of Litchfield at Litchfield} (the “Vaill action”). This
action is the “Court Order” incorporated at Section 221.2.a of the existing
regulations, and is the most recent order agreed to by the parties in that
action. Since at least 1985, the zoning regulations have incorporated the
restrictions contained in this court action.

¢ The restrictions on camping set forth in section 221.3 are based on the
stipulated judgment dated September 19, 1979 in Lime Rock Foundation,
Inc. v. Zoning Board of Appeals of the Town of Salisburv, No. 16,4046
(Judicial District of Litchfield) (the “ZBA action”). That action arose out
of a cease and desist order issued by the Zoning Enforcement Officer that
was appealed to the Zoning Board of Appeals. The court judgment
established the permissible limits of camping in light of the zoning
regulations and the current race track’s nonconforming status.

We recognize that the Vaill action has established parameters for the existing race
track operations that have been.in effect, in one form or other, since 1959, while
the ZBA action has established the standards regarding camping use since 1979.
Insofar as zoning attempts to be consistent with affected property owners’
reasonable expectations concerning land use, it is reasonable to incorporate those
restrictions on land use within the zoning regulations themselves. We nonetheless
recognize that the Vaill action is based on private nuisance law, while the
authority of the Planning & Zoning Commission derives from the delegated
authority to regulate land use set forth by Chapter 124 of the General Statutes.

' We also recognize the Planning & Zoning Commission is not a party to Vaill

action and that the actual parties to the Vaill action may, or may not, be reflective
of those property owners affected by the race track’s use of the area.

By setting forth the most recent standards in the Yaill action and ZBA action in
the regulations themselves, we clarify the exact standards that are the present
“status quo™ and that have shapcd the conduct and rcasonable cxpectation of
affected property owners for decades. We also eliminate the possibility that the
zoning regulations could be deemed to be amended if there were to be an
amendment to a court judgment in the Vaill action.

At the same time, articulating the current restrictions within the regulations
themselves provide a foundation where those expectations can, if appropriate, be
changed -- specifically, by the permitting and amendment process set forth in the
regulations. M may, in fact, be the case that conditions have changed so that
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modifications from the Vaill or ZBA standards may be warranted either in a more
or less restrictive fashion, or both, We believe that utilization of the current
permilting and amendment process, which requires natice and public hearings,
will allow affected property owners the opportunity to make changes, where
approprialc, apart from whether those changes do or do not coincide with what
has been approved in private civil litigation.

. The proposed amendments also clarify what uses should properly be deemed to be
Accessory Uses to a Race Track, and what uses do not fall into that category.

This has been a historical “gray area” over the years, and the repulations attempt
to provide greater certainty so affected property owners will know in advance
what is allowed and what is not allowed as an accessory use, Similarly, the
addition of a definition of “Motor Vehicle” (taken from State statute) provides
clarily as to what vehicles are covered by the regulations.

. The proposed amendments also suppart public health & safety and preserve
property values. While it has been alleged that the restrictions in the proposed
Section 221.1a (which have existed in some form since at least 1985) arc an
unauthorized attempt to regulale noise, we disagree. Section 221.1a, as well as
the remaining sections, comprise our efforts to regulate a particular use (a track
for racing of motor vehicles), that, by its very nature, may have substantial
impacts on surrounding properties. Those impacts inciude not only noise, but
traffic (including volume, the size of vehicles travelling on narrow streets, and
congestion), nighttime illumination, air quality, and changes to property values.

We find that it is appropriate to amend the table of uses to list a “track for racing
motor vehicles” as permitted by Special Permit in the RE District. The current
regulations do not list this as a use allowed in any district, and thus, the present
regulations could reasonably be read as prohibiting this use. We recognize,
however, that our regulations have permitted the racing of motor vehicles as a
specially permitted use in the RE district in the past, and believe that the use was
inadvertently omitted from the Table of Uses in the 2013 zoning revisions.

. The Commission has made certain revisions to the proposed amendments in
response to commerits and testimony at the public hearing, which changes are
within the scope of the advertised legal notice. Those revisions include adding a
Section 221.5 (clarifying that the restrictions of the regulations and conditions of
any special permit apply when any holder of a special permit leases all or part of
its property to third parties), and Section 221.6. (A statement of the Commission’s
intent as to how the regulations should be interpreted if any part of Section 221.1
is found to be illegal; this has been inserted in light of claims that parts of the
existing regulations and proposed amendments may be illegal.) ‘

We find that the proposed amendments are consistent with the Town of Salisbury
2012 Plan of Conservation and Development for the reasons set forth by
Mr. Martin Connor, AICP, in his oral and writlen (estimony to the Commission.
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8. The effective date ol these amendments shall be December 1, 2015.
RR 19; RR 23, pp. 70-75. The plaintiff thereafier filed this appeal.’
Il. AGGRIEVEMENT
Aggrievement is a prerequisite to maintaining a zoning appeal, and the plaintiff bears the

burden of proof that it is aggrieved by the Commission’s decision. Hendel’s Investors

Company v. Zoning Board of Appeals, 62 Conn. App. 263, 271 (2001). Aggrievementis a
jurisdictional question. Winchester Woods Associates v, Planning & Zonir.lg Commission,
219 Conn. 303, 307 (1991). Unless the plaintiff alleges and proves aggrievement, the case must’
be dismissed for !ﬁck of subject matter of jurisdiction. Fuller v. Plann'mg. & Zoning Commissi_on,
21 Conn. App. 340, 343 (1990).

The Commission leaves the plaintiff to ifs proof on the issue of aggrievement.

III. ARGUMENT

1. The Commission’s authority te adopt a zoning regulation addressing the hours
of operation of race tracks is not preempted by Gen. Stat. § 14-164a.

The plaintiff claims that Section 221,1.a of the amended regulations, and presumably the
previous zoning regulations explicitly incorporating the hours of operation of the Vaill

injunction, are preempted by Gen. Stat. Sec. 14-164a°, and therefore invalid. This claim is

* In jts initial appeal papers. the plaintiff challenged the Commission's adoption of Section 221.6, a severability
clause adopted by the Commission that provided a statement of inteat as to how the rcgulations should be
interpreted in the event that some subsection of the regulations were found to be invalid. While the legal notice
describing the proposed amendments was broadly worded, it was acknowledged that the specific language in
Section 22 1.6 was not included in the draft regulations pricr to the public hearing. RR 30. Accordingly, the
Commission elected to hold a public hearing on the proposed re-adoption of this section, afer which it would re-
adopt, modify, or repeal this section. The Commission held a public hearing on March 30, 2016, aRer which the
Commission elected to repeal Section 221.6. RR 34, 35. Accordingly, the validity of the severability provision in
the former Section 221.6 is no longer an issue in this appeal,

* Gen Stat. § 14-164a provides in part:

(a) No person shall operate a motor vehicle in any race, contest or demonstration of speed or skill
with & motor vehicle as a public exhibition except in accordance with the provisions ofthis
section, Such race or exhibition may be conducted at any reasonable hour of any week day or after
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incorrect because (1) the legislature has not “occupied the field” with respect to the regulation of
motor vehicle race tracks; and (2) the regulation does not irreconcilably conflict with state law
beeause the fegislature has authorized aspects of race track usc and 6pcrations to be regulated
both by a Town's legislative body and by the Town’s Zoning Commission; and (3) there is no
indication that the legislature intended that the Town’s legislative body to be the exclusive local
agency to regulate hours of operation of a race track.

A. The Legislature has not occupied the ficld with respect fo the regulation of
Motor Vehicle Race Tracks,

+

A local law is preempted by state statute “whenever the legislature has demonstrated an

intent to occupy the entire field of regulation on the matter....” Town of Rocky Hill v.

- Securecare Realty, LLC, 315 Conn. 265, 295 (2015)(citation omitted}. An issue in “occupy the

field” cases is *“whether the state has adopted a regulatory scheme concerning a subject that is so
comprehensive that any gaps in the regulatory network are deemed to be deliberate omissions.”

T. Tondro, Connecticut Land Use Regulation {2d ed. 1992) p. 364. Gen. Stat. § 14-164a does

not occupy the field of race car regulation.
An example where a court has found a local regulation preempted under an “occupy the

field” analysis is Manchester Sand & Gravel Co._ Inc. v. Town of South Windsor, 203 Conn.

267,276-77 (1987)(State Traffic Commission has exclusive jurisdiction to regulate through truck

twelve o'clock noon on any Sunday. The legisiative body of the city, borough or town in which the
race ur exhibilion will be held nray issue a permit allowing a start time prior  twelve o'clock
noon on any Sunday. provided no such race or exhibition shall take place contrary to the
provisions of any eity, borough or town erdinances. The person conducting such race or cxhibition
shall provide for first-aid and medical supplies and equipment, including ambulances. and the
attendance of doctors or other persons qualified to give emergency medical aid, police and fire
protection, and such other requirements as will eliminare any unusual hazard to participants in
such race or exhibition or to the spectators. Smoking or carrving a lightéd smoking imiplement
shall be prohibited in any area where fuel is stored or transferred. Cach facility. other than a metor
cross racing facility, where racing is conducted shall contain restricted areas which shali be posted
with notice that only persons with the appropriate credentials may be admitted to such restricted
areas, Areas of the facility subject to this requirement shall include, but need nor be limited to, the
pit area and pit lane, track, media area or areas and any ather area that is unprorected from
participating vehicles.

10
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traffic because town ordinance would be inconsistent with Gen. Stat. § 14-298 which vests that

power in State Traffic Commission). Compare Town of Rocky Hill v. Securecare Realty. LLC.
supra, 294-99 (Gen. Stat, Scc. 17b-372, allowing the state to contract with private entitics to
provide nursing home services to state prisoners and others in state custody does not preempt

local zoning regulations covering this use); Bauer v. Waste Manapement, 234 Conn. 221, 232-34

(1995)(Gen. Stat. § 22a-208a(b) does not preempt the entire field of solid waste regulation
because the statute allows for local reguiation); Berlin Batting Cages, Inc. v. Plannine & Zoning
Commission, 76 Conn. App. 199 (2003 )(statutory scheme setting forth how noise decibe! levels
may be regulated consistent with state standards via local ordinance that must be approved by
Commissioner of Environmental Protection sets forth comprehensive scheme of noise regulation
and preempts zoning regulation of noise decibel levels).

Here, the plaintiff has not claimed that Gen. Stat. § 14-164a occupies the field of race
driving, ® Nor could it reasonably make such a claim. The statute does not establish a
comprehensive Iegisl:&tive scheme over all aspects of the race (rack’s aclivities. Inde‘cd, as the
plaintift itself demonstrated by setting forth how the statute has been modifted aver the years, the
statute has been amended to decrease involvement of the Commissioner of Motor Vehicles, as
the 2004 wnendﬁent explicitly eliminated all permitting responsibilities of the Commissioner -
from the statute. Moreover, the statute authorizes the Commissioner of Motor Vehicles to adopt
regulations only with respect to “mandatory safety equipment for vehicles that participate in any
race or exhibition conducted in accordance with the provisions of this section™; Sec. 14-164a(c);

and virtually all of the regulations that had been adopted pursuant Gen Stat. Sec, 14-164a have

% The plaintiff does not claim, for example, that the Commission has no power to adopt any type of zoning
regulations addressing a track for racing motor vehicles.

8|
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been repealed.” Moreover, the statlule.on its face authorizes local involvement by including the
proviso that “no such race or exhibition shall take place contrary to the provisions of any city,
borough, or town ordinances.”

Accordingly, Gen. Stat. § 14-164a does not occupy the field of race car regulation, and

the Town’s Zoning Repulations are not preempted for this reason.

B. The Town’s Zoning Regulation addressing the hours of operation does not
irreconcilably conflict with State law.

A local regulation may also be preempled by slatute if the regulation irreconcilably
conflicts with state law. As stated by the court in Medern Cigarette. Inc. v. Town of Orange,
256 Conn. 105, 119 (2001);

Whether an ordinance conflicts with a statute or statutes can only be
determined by reviewing the policy and purposes behind the statute and
measuring the degree to which the ordinance frustrates the achievernent of the
state's objectives..., Therefore, [t]hat a matter is of concurrent state and local
concern is no impediment to the exercise of authority by a municipality through
the enactment of an ordinance, so long as there is no conflict with the state
legislation.... Where the state legislature has delegated to local government the
right Lo deal with a particular {ield of regulation, the fact that a stalute also
regulates the same subject in less than full fashion does not. ipso facto. deprive
the local government of the power to act in a more comprehensive, but nol
inconsistent, manner.

(citation and quotations omitted; brackets in original).
The zoning regulation regulating days and hours of track for racing motor vehicles does
not irreconcilably conflict with state law because the legislature has authorized the Town to

regulate hours of operation of race track activities both through. its legislative body and through

7 The regulations enacted pursuant to Gen. Stat. § i4-164a were formerly set forth at Regs. Conn. State Agencies
§§ 14-164a -1 through 14-164a-17. Effective October 1, 2005, all of these regulations were repealed except § 14-
184a-| (which simply describes the chapter), § 14-164a-9 (requiring the person conducting the race or exhibition 1o
be responsible for a safety inspection of vehicles), and § 14-16da-10 (requiring the person conducting the race or
exhibltion (o advise participants of certain salely rules).

* As noted infra, the plaintiff incorrectly states that this praviso concerns only the autharity of tawns to expand
permissible racing hours on Sunday mormings.

17" : .
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its zoning commission. While the hours Iimilalilons in the second sentence of Gen Stat, § 14-164u
acts as a “default” time limitation on race track events in the event that a town does nor adopt
further restrictions, the lcgislature has authorizc-:d towns to regulate hours and days of operation
both through legislative body (via Gen. Stat. § 14-164a) and through land use authority granted
to zoning commissions (via Gen. Stat. § 8-2). Nowhere in the statutory scheme did the
legislature state that one grant was the exclusive means by which racing activities could be
regulated. In addition, under Gen. Stat. § 8-13, the legislature has stated that where the standards
in the zoning regulations are slﬁcter than the standards imposed by any other statute or
ordinance, the standards in the 2oning regulations shall prevail, Accordingly, the zoning
regulation hereto does not irreconcilably conflict with state law.

(1) Section 14-164a authorizes a town fo reguiate the hours and
davs of racing events and that authority is not limited to

expanding Sunday race fimes.

Gen. Stat. § 14-164a specifically authorizes municipal regulation of hours and days of

race track operalions by including the proviso thatl “no such race or exhibition shall take place
contrary to the provisions of any city, horough, or town ordinances.” This proviso, specifically
included after the sentences addressing time limits of racing activities, specifically authorizes
towns to regulate the days and hours of operations of race tracks as an alternative to the
restrictions set forth in the statute.

While the plaintiff acknowledges that Section 14-164a authorizes some degree of local
control of when race track activities may take place, it argues that the authority is limited to the
right to expand the hours of operation into Sunday morning. This interpretation is unsupported

by either the language or the intent of the statute.

13
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The issue is whal is the proper referent of “such race or exhibition™ in the third sentence
ol subsection (a) of Section 14-164a. The phrase “such race or exhibition™ is used throughout

this subsection:

(@) No person shall operate a motor vehicle in any race, contest or
. demonstration of speed or skill with a motor vehicle as a public

exhibition except in accordance with the provisions of this section,
Sueh race or exhibition may be conducted at any reasonable hour of
any week day or after twelve o'clock noon on any Sunday. The
legislative body of the city, borough or town in which the race or
exhibition will be held may issue a permit allowing a start time prior to
twelve o'clock noon on any Sunday, provided no such race or
exhibition shali take place contrary to the provisioas of any city.
borough or town ordinances. The person conducting such race or
exhibition shall provide for first-aid and medical supplies and
cquipment, including ambulances. and the attendance of doctors or
other persons qualified to give emergency medical aid, police and fire
protection, and such other requirements as will eliminate any unusual
hazard to participants in such race or exhibition or to the spectators.
Smoking or carrying a lighted smoking implement shall be prohibited
in any area where fuel is stored or transferred. Each facility. other than
a motor cross racing facility, where racing is conducted shall contain
restricted areas which shall be posted with notice that only persons
with the appropriate credentials may be admitted to such restricted -
areas. Areas ol the [ucilily subject (o this requirement shall include,
but need not be limited to, the pit area and pit lane, track, media area
or areas and any other area that is unprotected from participating
vehicles.

{emphasis added).

The plaintiff argues that the proviso that *“no such race or r;;xhibition shall take place
contrary to the provisions of any cily, borough or town ordinances™ in the third sentence limits -
only the town’s .right described earlier in that sentence, i.e'., the right of the legislative body to
issue a permit to allow a starting time before noon. An examination of the statute demonstrates,
however, that the phrase “such race or t.:xhibiliun“ is used repeatedly to refer 1o all the races and
exhibitions described in the first sentence of the Act. “The accept;ed dictionary definitions of

*such’ includc *having a quality alrcady or just specified,’ *previously characterized or
14
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specified,” and “aforementioned.” Webster, Third New Internationa! Dictionury™. Great Alantic

Pacific & Tea Co. v. Katona. 151 Conn. 417, 420 (1964). Accordingly, the phrase “such race or
exhibition” in the third sentence must refer to the “race or exhibition” previously described in the
first sentence,. i.e., “any race, contest or demonstration of speed or skill with a motor vehicle as a
public exhibition. ” Thus, the ldnguage “no such race or exhibition shall take place contrary to
the provisions of any city, borough, or town ordinances” clearly refers to all races or exhibitions
covered by the étatute.

The legislative history, such as it is, also supports this interpretation. The plaintiff; in its
brief, has set forth how Gen, Stat. § 14-164a has been amended over time. The statute was
adopted in 1930, and the 1930 version of the statute did not address hours or days of oéeration at
all. Beginning in 1939, the statute addressed days and hours of operalion — but the 1939 statute,
and all subsequent versions of that statute up to and including the present, have included the
following proviso after setting forth otherwise permissible operating times: *no such race or
exhibition shull take place contrary to the provisions of any city, borough or town ordinances™.
Accordingly, it is evident that once the legislature began addressing permissible racing times, it
explicitly acknowledged a municipality’s right to regulate the days and hours of operation zip.art
from the limitations set forth in the statute.

The plaintiff seems (o argue that, because of certain changes in punctuation over the
years (particularly 1998), the legislature has divested towns of the right to regulate days and
hours of cperation in general. aﬁd limited that right to preventing races from slarting before noon
on Sunday, The plaiﬁtiff has cited nothing from any legislative history to suggest that the
fegislature intended such a drastic chanpe in the authority of towns to regulate race track hours

and days of operation, Given that hours of operation is a matter of particularly local concern and
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is not a matter of slatgwide interest where a uniform standard may be merited (such us the salety
issues otherwise addressed in the statute), it would be highly unusual if the legislature intended
to cffectuate, sub silento, such a drasti.c divestment of local'authority without at lcast some
acknowledgment of this fact in legislative sessions or committee public hearings. “Although
punctuation is an aid to statutory construction, punctuation may be disregarded when it leads to

results inconsistent with the apparent intent of the legislature.” Soares v. Max Services. Inc.,

42 Conn. App. 147, 161, cert. denied, 239 Conn. 915 (1996). See also, Mimms v. Planning &
Zoning Commission, 1993 WL 213723 *10-11(1993).” |

Moreover, “[w]here the sense of the entire act requires that a qualifying word or phrase
apply to several preceding or even succeeding sections, the qualifying word or phrase will not be

restricted to its immediate antecedent.” Bateson v. Weddle, 306 Conn. 1, 17 (2012} quoting

State v, Rodrisugz-Roman, 297 Conn. 66. 76 n.7 (2010). Accordingly. there is no merit to the
plaintiff’s claim that the proviso, “no such race or exhibition shall take place contrary to the
provisions ol any city. borough, or lown ordinances” in the statute limils only the right of the
legislative body to allaw racing before noon on Sunday. [nstead, this language authorizes towns

to regulate hours and days of operation notwithstanding the restrictions already contained in the

statute.

? In Miming, the court, Levin, J, rejected a claim similar to that made by the plaintiff here. The plaintiff claimed,
imer alia, that a proposcd composting facility involved a “regulated activity® as that term is defined in the local
wetland regulations, and that the punctuation contained in the definition of “regulated activity” provided two
separate definitions of the term “regulated activity”. The court rejected the claim for a number of reasons, including
the fact that (1) the interpretation would sequester the exemptions listed at the end of the section, so that the
exemptions would apply only to one of two definitions, which would not comport with the spirit of the regiations
[similar to how the plaintiffs interpretation here would isolate the proviso recognizing municipal authority 1o
regulate race track activitics and severely limit its scope]; (2) the plaintift’s interprelation ignored the Fact that the
second part of the definition of regulated activity referred to “such™ wetlands which referred back to the earlier
section [just as the reference to “such race or exhibition” in the third sentence here refers back to the races and
exhibitions described at the beginning of 14-164a]; and (3) “punctuatian is seldom a highly persuasive factor in
statutory construction and will not defeat evident legislative intent” (citation omitted).
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The plaintiff may also claim that, even il the proviso authorizes towns lo address hours
and days of operation, the restriction must be by ordinance and not a zoning regulation. This
argument ignores the fact that the authority for the Commission to adopt zoning regulations
addressing this issue does not derive from Gen. Stat. § 14-164a but from Gen. Stat. § 8-2, which
provides independent authority for the adoption of such regulations. See discussi&n infra. Thus,
even if the proviso in § 14-164a refers only to municipal ordinances, that fact does not restrict
the independent authority of a town to adopt zoning regulations pursuant to Gen. Stat. § 8-2 that
address land uses, including a “track for racing motor vehicles”, which may address operating
hours.

This argument also ignores the fact that the Salisbury Planning and Zoning Commission
was created by ordinance. See copy of ordinance creating Planning & Zoning Commission to
exercise zoning authority attached ap Exhibit B.' Accordingly. the phrase “contrary to the
provisions of any ... town ordinance” can be reasonably interpreted to encompass regulations
adopted pursuant o an ordinance adopted by the town’s legislative body. In ;zddilion, the Courl

can take notice of the fact that zoning regulations are frequently referred to as ardinances in both

case law and statute. See, e.g., Doyen v. Zoning Board of Appeals, 67 Conn. App. 597, 604 ceit.
denied, 260 Conn. 901 (2002)(“A zoning ordinance is a local legislative enactment. . .");

Olsen v. Zoning Board of Appeals, 5 Conn. App. 455, 457 (1935)(referring to zoning regulations

as “municipal ordinances™); Gen. Stat. § 30-44 (*The Department of Consumer Protection shall
refuse permits for the sale of alcoholic liquor ... where prohibited by the zoning ordinance of |

any city or town.”) (emphasis added). Accordingly, the zoning amendments adopted here were

" The court may take judicial notice of municipal ordinances. Gen, Stat. § 52-163. The attachment at Exhibit B
contains the first six pages of the Salisbury Ordinances. The Ordinance creating the Planning & Zoning Commission
" is Ordinance No. 8.
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also adopted pursuant to the avthority created by municipal ordinance and were thus within the
ambit of Gen. Stat. § 14-164a.

(2) The Legislature has authorized a town’s zoning commission to
regulate race track uses, including hours and davs of operation,

through Gen, Stat. § 8-2,

The state has delegated to towns the authority to regulate land use by the creation of a

zoning commission that may exercise the powers granted under Chapter ]‘24 of the General
Statutes. Gen. Stat. § 8-2 provides a broad grant of police power.authorit-y to regulate the use of
land." The Town of Salisbury has, by ordinance, exercised this grant of authority by creating a
zoning commission to exercise the powers granted therein through the adoption of zoning
regulatioﬁs. The Zoning Commission has adopted zoning regulations, and, within the
regulations, a “track for racing motor vehicles” has been among the speéiﬁc land uses regulated
in the Town since regulations were first adopte;l in 1959.

The plaintiff does not dispute that the Commission may, consistent with its authority to
regulate tand use, enacl regulations authorizing lemporal limils on particular uses. Zoning

regulations often specify time limits on uses and activities, particularly those that may present

" Gen Stat, § 8-2 provides in part:

(2) The zoning commission of each city, town or borough is authorized to regulate, within
the limits of such municipality ... the location and use of buildings, structures and Jand
for trade, industry, residence or other purposes .... Such zoning commission may, divide
the municipality into districts of such number, shape and area as may be best suited to
carry out the purposes of this chapter: and, within such distriets, it may regulate the
erection. construction, reconstruction, alteration or use of buildings or structures and the
use of tand. All such regulations ... may provide that certain classes or kinds of
huildings. structures or uses of land are permitied anly after obtaining a special permit or
special exception from # .., planning and zoning commission ... subject W stapdardy set
forth in the regulations and to conditions necessary to protect the public health, safety,
convenience and property values..... Such regulations shall be designed to lessen
congestion in the streets; ... to promote health and the general welfare:,... Such
regulations shalf be made with reasonable consideration as to the character of the district
and its peculiar suitability for particular uses and with a view to conserving the value of
buildings and encouraging the most appropriate use of land throughout such
munjcipality.... ‘
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nuisance issues, such as earth removal or filling operations. See, g.g., Corvalis Homes, LLC v.

Zoning Commission of Navgatuck, 2006 WL 1319956 *7 (referencing zoning regulations

providing that “The hours of operation for rock or stone crushers, drilling and washing shall be
Monday through Friday, 8:00 AM to 4:00 PM" and “No earth, excavation, fill, grading or
processing activities shall take place after 5:00 PM or before 8:00 AM™); Renz v. Planning &

Zoning Commission, 1992 WL 369634 *11 (cﬁurt uphiolds condition preventing excavation

activities on Sunday and lega! holidays because condition conformed with time standards in

regulations limiting operations to Monday through Saturday); Aiken v. Killingly Planning &

Zoning. 2003 WL 22080504 *3 (zoning regulation provides “The Commission may further limit

the number of operating hours, should it determine that operations will be conducted in such
proximity to neighboring homes so as to deprive the occupants of the enjoyment of the property
during evening hours”). Our Supreme and Appellate courts have specifically upheld the
enforcement of temporal “seasonal use” restrictions in a number of cases. Francini v. Zoning

Board of Appeals, 228 Conn. 785, 793-94 (1994); Cummings v. Tripp, 204 Conn. 67, 84-86

(1987); Beerwort v. Zoniniz Board of Appeals of Coventry, 144 Conn. 731 (1958); Woodbury

Donuts. LLC v. Zoning Board of Appeals of Woodbury, 139 Conn. App. 748. 764 (2012). See

also, Shulman v. Zoning Board of Appeals, 154 Conn. 426 (1967)(referencing zoning regulation

authorizing board to limit hours of operation on special exception, but finding that doing so was

within board’s discretion); City of New Haven v. G.L. Capasso. Inc., 151 Conn, App. 368, 371-

72 (2014)(New Haven Board of Zoning Appeals had authority to impose an “hours of access”
condition on a special exception when it affirmed an enforcement action against a property
owner who violated such a condition). Temporal limitations are particularly appropriate in

special permit situations, where the use is not allowed as of right, but only if compatible with the
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neighborhood, and where Gen. Stat. § 8-2 specifically provides that special permils must be
“subject to standards set forth in the regulations and to conditions necessary to protect the public
health, safety, convenicnee and property values,” Sce text and footnote 22 infra. Accordingly,
the Commission here had authority, pursuant to the police power authority set forth in Gen. Stat.
§ 8-2, to adopt regulations setting forth temporal restrictions governing a track for racing motor
vehicles. |

While the plaintiff has not claimed that the Commission lacks authority under Gen. Stat.
§ 8-2 to adopt regulations reslrict{ng its hours and days of operation, it does claim that § 14-164a
has usurped the right of the Commission to adopt such regulations. This argument ignores the

fact that the legislature can grant the power to regulate to more than one local authority, as it has

done here. As stated by the court in Smith v. Zoning Board of Appeals, 227 Conn. 71, 96

(1993), cert. denied. 510 U.S. 1164 (1994): “Absent a statutory provision designating which
commisston is to have overriding responsibility, [however,] the fact that the legislature has given
réspuns’zbilily to more than one agency suggests thal each must exercise its own authorily, using
its standards and procedures, regardless of what the other agencies do under their delegation of
power from the state.” (quoting T. Tondro, Connecticut Land Use Repulation, p. 50 t2d ed.

1992) (brackets in original). In Smith, the court ruled that an historic district commission did not
exercise exclusive statutory jurisdiction to rule on changes affecting the historic character of an
historic district, and that a planning and zoning comniission could also consider historic factors,

Id. See also, VIP of Berlin, LLC v. Town of Berlin, 287 Conn. 142 (2008){(town can regulate

location of adult uses both by ordinance ad0pted pursuant to Gen. Stat. § 7-148 and by zoning

regulation).
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Here, the Commission has chosen to allow, and regulate, “_a track for rucing motor
vehicles” and has regulated the days and hours of racing activities as part of that regulation. The
Commission’s authority to adopf the regulation here docs not derive from § 14-164a but from its
authority to regulate land use set forth Gen. Stat. § 8-2. Nothing in Section 14-164a states that
the legislative body is the exc/usive local body to regulate days and hours of operation of race
tn;acks. When the legislature intends to restrict a Jocal agency from regulating on a subject matter,
it does so explicitly. See, e.g.. Gen. Stat, § 22a-124(a)'%; Gen. Stat. § 16-202"%; See also, Modern
Cigarette, Inc, v. Town of Orange, 2.‘;6 Conn. 105, 132 (2001 ){municipal ordinance prohibiting
cigarette vending machines in town not preempted by statute limiting such machines to specific
locations; noting that if legislature had wanted to preempt the town from enacting such an
ordinance, it could have done so explicitly, and pointing out statute where legislature did
explicitly preempt certain municipal ordinances with respect to smoking in public buildings).

The legislature has explicitly addressed situations where both zoning regulations and
state statute regulate the same subject matter, and has provided that the enactment with the most
stringent regulations should prevail. Gen, Stat. Sec. 8-13 provides in relevant part: “If the
regulations made under authority of the provisions of this chapter ... impose other and higher

standards than are required in any other statute, ... the provisions of the regulations made under

I* CGS § 22a-124 provides in part:

(a) Notwithstanding any other provision of the general statites, the [siting]council shall have
exclusive jurisdiction over the siting of facilities subject to the provisions of this chapter.. ..

¥ CGS § 16-202 provides:

Notwithstanding any provision of the general statutes or any municipal zoning erdinance or
regulation, except those ordinances or regulations pertaining o the size of signage or flags, a
business identified by the Depantment of Economic and Community Development as being
on the Connecticut antiques trail, established pursuant to section 32-6u, may display
temporary signage or {lags. for nol more than sixteen hours each day, indicating that the
business is on such trail.
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the provisions of this chapter shall govern. ... Ac‘cordingl_v, pursuant to Gen. Stal. § 8-13, the
more siringent provisions of the zoning regulations should prevail over the standard set forih in
Scction 14-164a.

Moreover, the scope of Gen. Stat. § 14-164a differs from the scope of the zoning '
regulation adopted by the Commission here, Section 14-164a applies to “any race, contest or
demonstration of speed or skill with a motor vehicle as a public exhibition.” The statute, and the
regulations adopted thereunder, apply to any individual public race event — regardless of where
the event occurs (such as on permanent race track) or how frequently the event may occur. For
example, the statute presumably applies to one-time racing events that may occur at agricultural
or seasonal fairs. The zoning regulation, in contrast, regulates a *track for racing motor
vehicles"” as a permanent lan& use. There could well be instances where a one-time racing event
could occur that would be subject to the hours reétrictions in Section 14-164a but pot be subject
to a town’s zoning regulations covering race tracks, In addition, Section 14-164a is not limited
to molor vehicle racing events but also covers “any ... demonstration of... skill with 4 motor
vehicle as a public exhibition™. Accordingly, the hours limitation in the statute p.resumably cover

one-time motor vehicle skill events that may take place in outdoor or indoor arenas that are not

™ The full text of the statute is a follows:

§ 8-13. Contrelling requirament in case of variation

Ifthe regulations made under authority of the provisions of this chapter require a greater width or
size of yards, courts or other open spaces or a lower height of building or a fewer number of
stories or a greater percentage of [ot area to be left unoccupied or impose other and higher
standards than are required in any other statute, bylaw, ordinanee or regulation, the provisions of
the regulations made under the provisions of this chapter shail govern. If the provisions of any
other statute, bylaw, ordinance or regulation require a greater width or size of yards, courts or
other open spaces or a lower height of building or a fewer number of stories or a greater
percentage of lot area to be left unoccupied or impose other and higher standards than are required
by the regulations made under authoriry of the provisions of this chapter. the provisions of such
statute, bylaw, ordinance or regulation shall govern. N
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designed us race wacks (and (hus not subject (o any zoning regulation covering race tracks).'?
Finally, regulation by zoning is mote limited than regulation by municipal ordinance because
zoning regulations, unlike municipal ordinances, cannot be applied to pre-cxisting uscs, See

Gen. Stat. § 8-2; T.Tondro, Connecticut Land Use Regulation, supra, p. 53.

The plaintiff may cite Bora v. Zoning Board of Appeals, 161 Conn. 297 (1972), in

support of its position. In Bora, the applicant sought a variance of off-street parking regulations
to operate a café serving liquor in a building where it had formerly operated a woodworlﬁng
shop. Both t.15e5 were permitted in the zone, and the variance was for off-street parking only.
The zoning board of appeals-approved the off-street parking variance with the condition that the
café limit its hours from 5 p.m. to 1 a.m. The Supreme Court held that the condition was invalid,
because the condition exceeded the authority granted to the zoning board of appeals. [t pointed
out that Gen. Stat. § 30-91 prescribed the hours when liquor outlets may operate, and established
a method whereby towns, by ordinance or town meeting could modify the hours. The court held
the condilion on hours was illegal because the zoning board ol appeals had no authority to adopt
an hours limitation, and apply it to a single property.

Bora is inapplicable here for a number of reasons. First, Bora addressed only a specific
provision of the Liquor Control Act, which contrary to Gen. Stat. § 14-164a, does set forth a
comprehensive set of regulations of a particular subject matter (retail and restaurant liquor sales),
with specific demarcation as to what is regulated by a local zoning commission and what is
regulated by the State Department of Consumer Protection, See, EJ_ Conn. Gen. Stat. § 30-44

{Department of Consumer Protection must refuse permits for sale of alcoholic liquor where

'¥ For example, the statute presumably covers “monster trucks” spectator events. According to the “monster jam”
website, 2 monster jam event is scheduled for the XL Center in Hartford on February 11 and 12, 2017.
hitp:riwwiw.excite.com’events/sports-tickets/Monster-lam/Monster-lam-Hartford-CT/index.php . A monster jam
event was held in Gillette Stadium in Foxboro, MA on June 26, 2016.
hitp:/hvww.gillettestadium . com/event/detail/2 184
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prohibited by the zoning urdi-nance); Sec. 30-52 (specilying when Department of Consumer
Protection can override zoning régulations in. hardship cases); P.X. Restaurant v. Town of
VWindsor, 189 Conn. 153 (1983)(town building inspector properly denied building permit for
relocation of liquor premises that did not comply with local zoning ordinance). A more

ahalogous case is the more recent VIP of Berlin. LLC v. Town of Berlin, 50 Conn, Sup. 542

(2007), aff"d per curiaun, 287 Conn. 142 (2008), where, unlike Bora, the court does review grants
of concurrent authori’ty by the legislature to local entities. and there was no independent state
agency involved in a comprehensive regulatory scheme.

Second, even if case law concerning the Liguor Control Act has any relevance, Bora
concerned the powers of a zoning board of appeals to impose a certain condition on a variance,
not the power of a zoning commission to adopt regulations addressing a particular use. As noted
above, a zoning commission has authority to adopt such regulations under Gen. Stat. § 8-2.
whereas there is nothing specific in Gen. Stat. § 8-6 authorizing a zoning board of appeals to
impose conditions relating to hours of liquor sales when granting a parking varisance. Third, Gen.
Stat. § 813, which anticipates overlapping jurisdiction between zoning regulations and state
statutes, does specifically upply‘to conflicts between statutes and zoning regulations, but does not
specifically apply. or in any way mention, conflicts that may occur between statutes and
conditions that a zoning board of appeals may impose on a variance. Thus, unlike the statutory
~ scheme reviewed in Bora, there is a speciﬁf: statute, Gen. Stat. § 8-13, that addresses and

authorizes the overlapping jurisdiction at issue here. Fourth, the court in Bora found fault in the

fact that the hours limitation was applied to a specific property only rather than throughout the
zone. The hours limitation here, however, apply to any track for racing motor vehicles in the

zone. Fifth, as noted supra, even if it were to be found that a town must act by ordinance, the
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Town of Salisbury has done so here by adopting an ordinunce creating the zoning commission,
which commission, in turn has adopted the zoning regulations.

Accordingly, the Commission’s right to adopt zoning regulations addressing hours of
operation of motor vehicle racing as part of its regulation of this land use is authorized under its
general poIiceAPOWers set forth in Gen. Stat, § 8-2. The fact that one aspect of this regulation
(i.¢., the hours of race evenls) may also be the subject of regulation by municipal ordinance 01‘.by
the default provisions in Seétion 14-164a is no impediment to the Commission’s adopting its
own regulations addressing this use. There are many areas where there is concurrent jurisdiction
either between state and local agencies, or among local agencies, and courts will uphold the right
of each agency to regulate within its respective authority unless there is a definitive statement-
that one agency exercises exclusive jurisdiction — and there is no such expression here.
Accordingly, there is no merit to the plaintiff’s claim that the Salisbury zoning regulation
addressing racing times as part of its regulation of a track for racing motor vehicles
irreconcilably conflicts with slate law.

2. The Regulations are not iflegal noise regulations.

The plaintiff claims that Section 221.L.a is an illegal attempt to regulate noise, This
claim entirely lacks merit.

Section 221 1 .a does not regulate noise, bﬁt prescribes hours of operation for mufflered
and unmuf¥lered racing and for other racing related activities. As stated by the Commission:

Section 221.1.a, as well as the remaining sections. comprise our efforts to regulate
a particular use (a track for racing of motor vehicles), that, by its very nature, may
have substantial impacts on surrounding properties. Those impacts include not
only noise, but traffic (including volume, the size of vehicles travelling on narrow
streets, and congestion), nighttime illumination, air quality, and changes to
property values.
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The testimony at the public hearing documented not just noise impacts from race (rack
operations, but issues with traffic congestion, property values, light pollution, and other quality
of lifc issucs. Sce RR 21, Tr. 9/8/16, pp. 42, 49, 62; RR 22, Tr. 10/9/16, pp. 36, 39-40, 52, 53-54,
90-91.

If the regulation was an attempt to regulate noise, it would have established sound levels
that could not be exceeded by specific uses. _E‘g_g_e_; e.8., noise regulation contained Regs. Conn,
State Agencies § 22a-69-3.4'¢ and § 22a-69-3.5..[? The regulation here makes no attempt at all to
prescribe decibel levels for racing related activities. Cf. Berlin Batting Cages, supra, 215 (zoning
regulation that court found to be illegal ﬁoise regulation provides: “Noise—Any noise emitted
outside the property from which it originates shall comply with the pro»;isions of Sections 22a—
691 to 22a-69-7.4 of the Regulations of the Connecticut Department of Environmental

Protection (‘Control of Noise’)”). Accordingly, Section 221.1.a i5 not a noise regulation.

1 Sec, 22a-69-3.4. Infrasonic and ultrasonic
No person shall emit beyond histher property intrasonic or ultrasonic sound in excess of 100 dB at any time,
17 Sec, 22a-69-3.5. Noise zone standards

(a) No person in aClass C Noise Zone shall emit noisc exceeding the levels stated herein and applicablc to
adjacent Noise Zones:
Receptor

¢ B ADay AfNight
Class C Emitrer to 70 dBA 66 dBA 61 dBA 51 dBA
Levels emitted in excess of the values listed above shall be considered excessive noise,
(b} No person in a Class B Noise Zone shall emit noise exceeding the levels stated herein and applicable to
adjacent Noise Zones:

Receplor
C B A/Day 4/Night
Class B Eminer 1o 62 dBA 62 dBA 55 dBA 45dBA
Levels emitted in excess of the values listed above shall be considered excessive noise.
() No person in a Class A Nolse Zone shall emil noise exceeding the levels stated herein and applicable ta
adjacent Noise Zones:
Recepror .
C B AiDay A/Nigi
Clusy A Emitter tv 62 dBA 55 dBA 55dBA 45 dBA
[Levels emitted in excess of the values listed above shall be considered excessive noise.
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3. The Repulations are supported by the record.

The plaintiff claims that the Commission failed to consider whether the amendments
werc appropriate. The plaintiff speeulates on what the Commission might have been thinking,
and then.disagrees with those speculations. There is no merit to the plaintiff’s claim.'®

It is undisputed that the Commission, acting in its legislative capacity, had broad
discretion when amending its zoning regulations. As stated by the Court in Konigsberg v. Board

of Aldermen of the City of New Haven, 283 Conn. 553, 582-83 (2007):

This court recently has reiterated that, “[a]cting in such legislative capacity, the
local board is free to amend its regulations whenever time, experience, and
responsible planning for contemporary or future conditions reasonably indicate
the need for a change.... The discretion of a legislative body, because of its
constituted role as formulator of public policy, is much broader than that of an
adminisirative board, which serves a quasi-judicial function.... This legislative
discretion is wide and liberal, and must not be disturbed by the courts unless the
party aggrieved by that decision establishes that the commission acted arbitrarily
or illegally.... Zoning must be sufficiently flexible to meet the demands of
increased population and evolutionary changes in such fields as architecture,
transportation, and redevelopment.... The responsibility for meeting these
demands rests, under our law, with the reasoned discretion of each municipality
acting through its duly authorized zoning commission. Courts will not interfere
with these local legislative decisions unless the action taken is clearly contrary to
law or in abuse of discretion.... Within these broad parameters, [t}he test of the
[legislative] action of the commission is twofold: (1) The zone change must be in
accord with a comprehensive plan ... and (2} it must be reasonably related to the
normal police power purposes enumerated in [the city's enabling legislation ... In
addition, the plaintiffs bear the burden of establishing that the [commission] acted
improperly. ... . Finally, in our review of the board of aldermen's decision (o
amend the zoning ordinance, we are mindful that, “[e]very intendment is to be
made in favor of the validity of [an] ordinance and it is the duty of the court to
sustain the ordinance unless its invalidity is established beyond a reasonable
doubt.” :

(citations omitted; brackets in original.)

% The plaintift has not adequately briefed this issue, as well as the issues raised in subheadings 4, 6, and7. While the
Commission believes that the Court is not obliged to review these claims because of inadequate briefing, the
Commission has nenetheless addressed why each of these claims lack merit.
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The plainti{( claims that there was a significant difference between the prior regulations
and the regulations that were adopted. This contention, even if accurate (which it is not), does
not render the regulation illegal. In its statement of rcasons, the Commission set forth why it
chdse to adopt the specific hours of operation for the injunction as part of the regulations.' As
set forth in the Commission’s reasons for decision:

We recognize that the Vaill action has established parameters for the
existing race track operations that have been in effect, in one form or other, since
1959, while the ZBA action has established the standards regarding camping use
since 1979, Insofar as zoning attempts 1o be consistent with alTected property
owners’ reasonable expectations concerning land use, it is reasonable to
incorporate those restrictions on land use within the zoning regulations
themselves. We nonetheless recopnize that the Vaill action is based on private
nuisance [aw, whilc the authority of the Planning & Zoning Commission derives
from the delegated authority to regulate land use set forth by Chapter 124 of the
General Statutes. We also recognize the Planning & Zoning Commission is nota
party to Vaill action and that the actual parties {o the Vaill action may, or may not,
be reflective of those property owners aftected by the race track’s use of the area.

By setting forth the most recent standards in the Vaill action and ZBA
action in the regulations themselves, we clarify the exact standards that are the
present “status quo™ and that have shaped the conduct and reasonable expectation
ol afTecled property owners [or decades. We also eliminate the possibility that the
zoning regulations could be deemed to be amended if there were to be an
amendment to a court judgment in the Vaill action.

At the same time, articulating the current restrictions within the
regulations themselves provide a foundation where those expectations can, if
appropriate, be changed -- specifically, by the permitting and amendment process
set forth in the regulations. It may, in fact, be the case that conditions have
changed so that modifications from the Vaill or ZBA standards may be warranted
either in a more or less restrictive fashion. or both, We believe that utilization of
the current permitting and amendment process, which requires notice and public
hearings, will allow affected property owners the opportunity to make changes,
where appropriate, apart from whether those changes do or do not coincide with
what has been approved in privale civil litigation.

1 When the commission sets forth its collective statement of reasons, the court should rely on that collective
statement, and not go behind that official statement and artempt to search out and speculate upon other reasons
which might have influenced some or all members of the Commission ta reach that decision, West Hartford
interfaith Coalition, Inc. v. Towa Council, 228 Conn. 498, 515 (1994).
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The Commission’s decision is fully supporied by the record, which confirmed that all the
property owners in and around the district - including the plaintiff and members of the
intervening defondant ~ had been abiding by the standards of the most reeent injunction sinec
1988. The Commission also recognized that the zoning amendment process provides a proper
community forum for the standards to be amended. The Commission’s actions were fully
justified given the unique manner in which a track for racing motor vehicles had been conducted
and regulaled in Salisbury.

Moreover, the amendments also co.rrect the former vagueness and lack of clarity in the
regulations. The regulation formerly read “No races shall be conducted on any such track except
during such hours as permitted by Court Order dated 5/12/59 and subsequent related Court
Orders on file in the Planning and Zoning Office, or the Town Clerk’s Office.” That regulation
did not identify the “Court Order” or the “subsequent related Court Orders on file” and no person
reading the regulations could be certain what those orders were and which ones applied. By
setting forth the content of the mosl recent order, the exact parameters are sel forth wilh
certainty.

The plaintiff also argues that the former regulation incorporated only the temporal limits
of the court order (i.e., the hours), while the present regulation regulates minutia of track
operations. This claim is incorrect; indeed the plaintiff has not even attempted to identify what
aspects of the current regulations are not related to time limitations.2’ The current regulation,

like the prior regulation. sets forth the temporal limits of racing activities.”' The present

A copy of the text of the prior regulation and of the amended regulation are attached as Exhibit A.

*) The plaintiff makes the claim that the prior regulation stating “No races shall be conducted on any such track
except during such hours as permitted by Court Order. . . " allowed Sunday Racing, since the regulation refers to
hours, not days, of operation. This claim contradicts the plain language of the regulation. The regulation prohibits all
racing except at those hours allowed by the eourt order, Because the court order did not authorize any “hours™ when
racing could take place on Sundays, Sunday racing was prohibited. Se¢ Gada v. Zoning Board of Appeals, 151
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regulation contains 7 sections: Section (1) places temporal limits on Sunday racing activities;
Section (2) sets forth temporal limits for mufflered racing; Section (3) sets forth temporal limits
for unmufflercd racing: Scction (4) scts forth temporal limits on ccriain other motor vehicle
aqtivity associated with racing; Section (5) places a temporal limit on the use of loudspeakers;
Section (6) simply defines the term “racing car”; and Section (7) provides that motorcycle racing
is prohibited, which the zoning regulations had already pII'DthIted since zoning was originally
adopted in 1959. Accordingly, the current regulation, like the former regulation, a&dressed
specific temporal limits of raciﬁg related activities. Insofar as there was an ambiguity on what
exactly was covered by the prior regulation, the present regulation has clarified it by spelling out
exactly what is restricted. The new regulation simply sets forth the specific standard that the
plaintiff and surroundiﬁg property owners have been abiding by for more than a quarter of
century.

Accordingly, there is no merit to ﬁlaintiff’s claim that the Commission fai[ed to consider
whether the aI.ncndmenls were appropriate.

4, There was a lepitimate land use basis for the amendments,

The plaintiff claims that there was no legitimate land use basis for supporting the
proposed amendments. The amendments set forth a variety of refinements to the existing
regulations governing a track for racing motor vehicles, a use which is allowed only by special

permit in the RE District. The amendments were fully in accord with the standards set forth in

Gen. Stat, § 8-2.

Conn. 46 (1963} (permissive zoning regulations provide that “[a]ny use which is not specifically permitted is
automatically excloded.”)
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Since at least 1985, u track for racing motor vehicles has been allowed in the RE District
only by special permit.*? It is well established that special permit uses require particularized
rcgtlation compared to as-of-right uses. As stated by our Supremc Court:

[T]he nature of special exceptions is such that their precise location and mode of

operation must be regulated because of the topography, traffic problems,

neighboring uses, etc., of the site.... We also have recognized that, if not properly
planned for, such uses might undermine the residential character of the

neighborhood. ... Thus, we have explained that the goal of an application for a

special exception is to seek permission to vary the use of a particular piece of

property from that for which it is zoned, without offending the uses permitted as

ol right in the particular zoning district.

A. Ajudi and Sons. LI.C v. Planning & Zoning Commission, 267 Conn. 192, 204
(2004){quotations and citations omitted).

The temporal limits set forth in Section 221.1.a are fully in accord with the authority in
Gen. Stat.§ 8-2 to authorize certain uses only by special exception “subject to standards set forth
in the regulations”, and to specify conditions to mitigate the impact of the use on surrounding
properties, Moreover, the parameters in the regulation are reasonable because (1) they had
existed in similar form as part of the regulations since 1985; and (2) the particular parameters
had governed the track activities on the property since 1988.

Accordingly, there is no merit to the plaintiff’s claim that there was no legitimate land

use basis to support the amendments.

*2 Gen. Stat, § 8-2 specifically authorizes o zoning commission to adopt regulations allowing certain uses only by
special permit:

... the regulations ... may provide that certain classes or kinds of buildings, structures or uses of
land are perminied only after obtaining a special pérmit or special exception from a ... planning
and 7oning commission ... subject to standards set forth in the regulations and to conditions
necessary to protect the public health, safety, convenience and property values.
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5. The Commission did not exceed its statutory authority in addressing how the
standards in the regulation may be amended.

The plaintiff claims that the Commission erred in providing that the hours limitation on
race track activities set forth in § 221.1.a and the restrictions on camping operations in § 221.3.d
can be amended only by the filing of an application to amend the zoning regulation and an
application for a special permit.? According to the plaintiff. this requirement illegally limits
who may apply to amend these provisions, since only the owner or oberator of a race track would
be able to file a special permit application. The plainti(T has misreaq this section,

First, the regulations at issue use the precatory term “may” when describing the
amendment process, and do not specify that the methodology described is the exclusive method
for amending the zoning regulations. Accordingly, it is incorrect to state that the methodology
set forth in the subsection is the only method for amending the regulations.

The reasons for the Commission suggesting this particular method are evident from the
record. As stated by the Commission in its reasons for decision, the standards from.the
injunction and the ZBA appeals have governed track operation for decades, and it is appropriale
that these standards be explicitly recited, rather than just referenced, in the regulations.
Nonetheless, the Commission recognized that the standards are not carved in stoﬁe, and it may
well be appropriate to modify the standards. Because the regulations, since at least 1985, have

allowed a track for racing motor vehicles only by special permit, it would be appropriate for a

3 Seetion 221.1.a sets focth hours limitations for various race track activitics, and includes at Scction 221.1.a 8:

The parameters set forth in this subsection may be amended by the Commission upon filing and
approval of (1) a special permit application in compliance with all requirements of these
regulations, including a site plan identifying the location of all uses, accessory uses, buildings,
structures, pavement, and all other improvements on the relevant property, and amendments to any
of the paramelers set forth above; and (2} a petition to amend the zoning regulations selling forth
alternative parameters for this subsection

A similar provision is included afier the limitations on camping set for in Section 221.3.d.
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race track operator seeking to modify those standards to apply for a special permit as part of the
overal| process of modifying the existing standards that govern track operations.? It is an
undisputgd goal of zoning to climinate nonconforming uscs. Verillo v. Zoning Board of Appeals,
155 Cann. App. 657, 683, 687 (20153). Accordir_lgly, if the operator of a race track that pre-
existed the special permit requirement obtained a special permit as part. of process of updating
the standards of the regulations, then the goal of bringing properties into conformity with
existing regulations would be advanced. |

Moreover, the law is clear that the Commission has no authority to modify the standards.

in the regulations through the special permit process alone, since only the zoning board of

appeals has authority to vary zoning regulations. MacKenzie v. Planning & ioning
Commission, 146 Conn, App. 406, 429 (2013), Accordingly, if there is to be a modification of
the standards in this section, a zoning amendment must be part of the process. Thus, the :
Commission was proper to encourage that changes in the standards in the regulations be
accompanied both by a special permil application and a pelilion to amend the zoning regulations,
Nonetheless, n(;thing in these sections specifies that the procedure in § 221.a.8 and § 221.3d is
the only method by which the regul'ation's must be amended, and the regulations themselves
specify a method by which a change in the zoning regulations may be sought without a special
permit application. See RR 29 (Zoning Regulations) §§ 911.2, et, seq.

6. The plaintiff has failed to demonstrate that the zoning amendments are not

in conformance with the comprchensive plan,

The plaintiff claims that the amendments were not in accordance with the comprehensive

plan, which is found in the zoning scheme within the Zoning Regulations. This claim is

incorrect, because the amendments contested by the plaintiff are in fact found within the scheme

* Although the plaintiff or its predecessors have applied and received special permits for aspects of the race track
operations, it has not applied for a special permit for the overall race track activities. .
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ol the Zoning Regulations: the Vaill injunction was previously rel‘erencéd in the regulations, and
the restrictions on camping were part of the zoning scheme by virtue of the stipulated judgments
in thec ZBA appcals that arosc out of interpretations of what camping activitics were allowed
under the zoning regulations and the track’s nonconfonning status. Moreover, while the plaintiff
makes claims of severe competitive disadvantage, the plaintiff presented no evidence to
document this claim te the Commission; even if it had, it is well established that “the credibility
of witnesses and the determination of issues of fact are matters solely within the province of the

agency.” Protect Hamden/North Haven from Excessive Traffic and Pollution. Inc.. v. Planning

and Zoning Commission, 220 Conn, 527, 543 (1991). Accordingly, there is no merit to the

plaintiff’s claim that the zoning amendments were not in accordance with the Comprehensive

Plan of zoning for the Town.

7. The amendments do not constitute spot zoning, target a single property

owner, or seek fo regulate a user rather than a use.

The plaintiff makes a number of catch-all arguments, none of which have merit. It first
argues that the amendments were spot zoning because they affect only a small area and are not in
harmony with the comprehensive plan. This claim ignores the fact that the amendments made no
changes to the zoning map. The boundaries of the RE District, on information and belief, have
not been'matcrially altered since zoning was adopted in 1959, It also ignores the fact that the
RE District allows a number of uses bo.th as'-of-right and by special permit besides a race track.
that most of these uses require less land than a race track, and that it may well be possible to
subdivide the current race track property lo create additional lots with additional uses.

Moreover, as noted above, the amendments are in accordance with the Comprehensive Plan of

Zoning. Accordingly, there is no merit to this claim.
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The plaintiff next claims that the amendments regulate a user and not a use, claiming that
incorporating the ipjunction language is evidence of this fact. This claim is false. [fthe
amendments regulated a particular uscr, then they would apply only to the defendant in the
original Vaill action, which they do not. Indeed, on information and belief, the plaintiff here is
not the same party as the defendant in the injunction action. The amendments here do not apply
to a particular user, but apply to the land in the RE District, whomever the owner happens to be.
Mareover, that fact that a particular property is referenced in the text is neither unusual for a
zoning amendment, nor is it evidence that a user is being regulated, because t.he regulation
applies to the land, not the owner of the land.

Finally, the plaintiff claims that the regulations target a single property owner by virtue of
its detailed regulation of the subject matter. [lowever, the amendments apply no matter who are
the owner or owners of the property. Given the nature of the use and surroundings (a race track
surrounded by residences), and the fact that the use is allowed only by special permit, the
detailed regulalion is appropriate. See discussion at p.30, supra.

IV, CONCLUSION

For the foregoing reasons, the Commission requests that the Court dismiss this appeal.

THE DEFENDANT,
PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY

BY LECLAIRRYAN

-

NAUTA

Charles R. Andres _
545 Long Wharf Drive - 9" Floor
New Haven, Connecticut 06511
. Telephone: (203) 672-3204
Fax: (203) 672-3238
E-mail: charles.andres@@leclairrvan.com

N
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DOCKET NO. 'LLI-CV-I 5-6013033 8 ' : SUPERIOR COURT

LIME ROCK PARK, LLC J.D. OF LITCHFIELD
V8. ' : AT LITCHFIELD

PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALISBURY : NOVEMBER 2, 2016

REPLY BRIEF OF THE PLAINTIFF LIME ROCK PARK, LL.C

This reply brief is submitted by the plaintiff Lime Rock Park, LLC {"LRP") in response to the
briefs of the Defendant Planning and Zoning Commission of the Town of Salisbury (the “Commission™)
and the Intervening Defeﬁdant Lime Rock Citizens Couneil, LLC ( “LRCC™), both dated October 19,
2016 (“Comm. Br,” and “LRCC Br.”, respectively).

L CGS § 14-164a preempts regulation of days and hours of racing, (Responding to
Comm. Br. 9-25 and LRCC Br, 20-26)

A. The Amendments Limiting Days and Hours of Racing Are Conflict-Preempted by
CGS § 14-164a,

1 Section 14-164a authorizes racing on Sunday afternoons and during reasonable
hours for the rest of the week.

CGS § 14-164a provides, in pertinent part:
(a) No person shall operate a motor vehicle in any race, contest or demonstration
of speed or skill with a motor vehicle as a public exhibition except in accordance
with the provisions of this section. Such race or exhibition may be conducted at
any reasonable hour of any week day or after twelve o’clock noon on any Sunday.
The legislative body of the city, borough or town in which the race or exhibition
will be held may issue a permit allowing a start time prior to twelve o’clock noon
on any Sunday, provided no such race or exhibition shall take place contrary to
the provisions of any city, borough or town ordmances
(CGS § 14-164a(a) is attached as Exhibit A hereto,) LRCC admits that the Amendments are
preempted if “the Track [can] show that § 14-164a affirmatively authorizes Sunday racing.”

(LRCC Br. 25), LRP agrees, for the law provides that a conflict between state statute and local
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regulation exists where the local regulation “prohibits that which the statute authorizes.” Bauer

v. Waste Managenterit of Connecticut, Inc., 234 Conn. 221,235 ‘('1’995): “The second sentence of

CGS § 14-164a, through its use of the word “may,” is a grant of authorization; it is legislative
permission to conduct racing “at any reasonable hour of any week day or after twelve o’clock .
noon on any Sunday.” It is well-established that a statute using the term “may” with refe;'ence to
what the public or individuals “may” do is “mandatory” in that it is an authorization, Statev,
Bartholomew, 103 Conn. 607, 612 (1925); Black’s Law Dictionary (10" ed. 2014) (““may’ ... 1.
To be permitted to: ‘the plaintiff may close™), Indeed, LRCC admits that the statute “is stated in
the affirmative and includes no negative words,” (LRCC Br. 22), Moreover, the Commission’s
brief recognizes that, in decades past, the Commission’s own regulations read § 14-164a as
“permitt[ing]” certain racing hours. (Comm, Br. 3) (the original Commission regulations
provided that “[n]o races shall be conducted on any such track except during such hours as are
permitted by Statute™). Thus, the Amendﬁents purport to prohibit that which the statute
authorizes and are thereby conflict-preempted.

The Commission argues that the statute only represents a “default” setting for the times at
which racing may be conducted. (Comm. Br. 13). That may have been true prior to 1998, when
the second sentence of Conn, Gen. Stat. § 14-164a contained the proviso: “provided no such race
or exhibition shall take place contrary to the provisions of any city, borough or town
ordinances.” (LRP Br. 4). But the Legislature amended the statute in 1998 to remove that
proviso and end the sentence with a period after the word “Sunday.” Bven when legislative
history is “silent,” “[w]hen the legislature amends the language of a statute, it is presumed that it

intended to change the meaning of the statute and to accomplish some purpose.” State v.

28]
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Johnson, 227 Conn. 534, 543 (1993); see also United States v. Wells, 519 U.S. 482, 496-97

(1997) (even where legislative history contained evidence that amendment did not intend a
“change of substance,” the unambiguous linguistic consequences of the changed statutory
language coﬁtrolled). The second sentence of CGS § 14-164a is not merely a default setting, It
is an unambiguous expression of legislative will capped with an unambiguous period that was
put there after a presumptively intentional amendment.

For this same reason, the Commission’s confused reliance on the statutory history of
.CGS § 14-164a cuts against the Commission’s own interpretation. The Commission states that
“once the Legislature began addressing permissible racing times, it explicitly acknowledged a
municipality’s right to regulate the days and hours of operation apart from the limitations set
forth in the statute.” (Comm. Br. 15). But the statute was amended in 1998, as discussed above,
evincing the Legislature’s will to terminate the municipality’s right to regulate with respect to
reasonable hours on weekdays and after noon on Sundays. The Commission claims there is no
legislative history to support this change in authority. In se doing, however, the Commission
ignores the “plain meaning rule.” (See s_ubscction 2 below.)

2, The proviso clause of the third sentence of section 14-164a does not modify the
second sentence, :

The Commission argues that the “provided” clause of the third sentence of § 14-164a
modifies not only the primary clause of the third sentence, but also the entirety of the second
sentence. (Comm. Br. 14-15; LRCC Br. 22). The four arguments the Commission and LRCC
make with regard to this position all fail. a

First, the Commission argues that punctuation is only a guide and may be disregarded.

(Comm. Br. 15-16). However, the Commission cites cases dealing with the much more
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ambiguous use of commas and semicolons, as opposed to the definitive all-important period at
issue Here, Further; the cases the"Cormniission cites preceds the enactment of CGS § 1222; which
emphasizes the importance of textual primacy. In enacting CGS 1-2z, which codified the “plain
meaning rule,” the Legislature sent a clear message that statutes mean what they say and if they
fail to properly say what the Legislature intends, the Legislature — not the courts — will revise the
language as necessary:

Individuals who read our statutes should be able to rely upon the clear language of

the statute. And it’s really up to us to make that language say what we intend. If

we don’t intend what the language says, we have that unique power to change the

language. The courts don’t write statutes. The Governor doesn’t write statutes.

We do it. And what we’re saying by this bill is that what the statute means is

what it says unless it’s ambiguous.
46 H.R. Proc. Pt.10, 2003 Sess,, p.3328 (remarks of Representative Farr) (the cited portion of the
legislative history is attached as Exhibit B hereto.) Significantly, the Legislature revised the
third sentence of CGS § 1-164a in 2004, just one year after enacting CGS § 1-2z, and thus, *
would presumabljlr have been particularly attuned to ensuring that the language was carefully
drafted, with punctuation in the proper place, Modemn precedent affirms that “[s]tuffing
punctuation to the bottom of the interpretive toolbox would run the risk of distorting the meaning

of statutory language and one component of written language s grammar, including

punctuation,” Indian Spring Land Co. v. Inland Wetlands, 322 Comn, 1, 15 (2016). A period

denotes the end of a sentence, which is a complete thought. A period cannot be ignored as a
fundamental precept of grammar, especially in view of the statutf;ry amendment history.

Second, not only is the Commission’s interpretation contrary to the statutory amendment
history and fundamental precepts of grammar and punctuation as discussed above, it also violates_

the “proviso cannon” of statutory interpretation. Under the last antecedent rule, “qualifying
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phrases, absent contrary intention, refer solely to the last antecedent in a sentence.” Conn. Ins.

- Guar. Ass’n v. Drown, 314 Conn. 161, 189 (2014); Scalia & Garner, Reading Law: The

Interpretation of Legal Texts, 154 (1* ed. 2012) (“Properly speaking, a proviso is a clause that
inh-odﬁces a condition by the word provided. ... It modifies the immediately preceding

language.”). The Commission cites Bateson v, Weddle, 306 Conn. 1, 17 (2012), where the Court

found an exception to the last antecedent rule. (Comm. Br. 16). However, even in Bateson, the
qualifying phrase was only found to modify an earlier clause withz'ﬁ the same sentence of the
document. It would be unprecedented to‘hold that a proviso in one sentence also applies to a
completely separate sentence as in this case.

Third, the Commission argues that the term “such race or exhibition” in the proviso
clause must ha\_ra the exact same referent throughout the statute. (Comm. Br, 14-15). However,
the Commission fails to read the third sentence of § 14-164a in context, which states “[tThe

legislative body of the city, borough or town in which the race or exhibition will be held may

issue a permit allbwing a start time prior to twelve o’clock noon on any Sunday, provided no

such race or exhibition shall take place contrary to the provisions of any city, bo:rough or town
ordinance.” (Emphasis added). Thus, LRP agrees that the term “such” can mean “having the
quality just specified.” (Comm. Br. 14-15). In the context of the third sentence of § 14-164a
“such race or exhibition” refers to “the race or exhibition” that is proposed to be permitted on
Sunday morning, i.e., the quality just specified. Other instances of “such race or éxhibition” in
other sentences should also be interpreted in light of their own proper linguistic and legal
context. But with respect to the third sentence, it is grammatically and legally unreasonable to

read the proviso clause of the third sentence as applying to other sentences of the statute.
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Fourth, even if the proviso of sentence three modifies sentence two of § 14-164a — which
it clearly does not = the proviso-has no-application to-zoning regulation: The proviso-only -~ ‘
applies to “city, borough or town or-dinances.” The Commission cites to instances in case law
where zoning regulations are called “zoning ordinances” of the like. (Comm. Br. 17; LRCC Br.
22-23). But these are just instancés of imprecise usage having nothing to do with the outcomes
of the cases cited. An “ordinance” is defined by CGS § 1-1(n) as an “enactment under the
provisiens of section 7-157 ” which in turn relates to enactments by the “legislative body” of any
town. The Commission does not claim that it exercised its authority in this case under section
7-157, nor could it claim to be the “legislative body” of a ltown. The Amendments at issue in this
case are ‘zorﬁng regulations, not ordinances. See Kaye v. Town of Westnort, 1990 WL 290190,
at *3 2 Conn. L. Rptr. 453 (Conn. Super. Aug. 21, 1990) (distinguishing “ordinances” enacted
under 7-157 and zoning “regulations™ enacted under section 8-2 because section 8-2 “in every
instance refers to regulating not the enactment of ordinances™) (attached as Exhibit C hereto);

Bora v. Zoning Board of Appeals, 161 Conn. 297, 302 (1972) (zoning board exceeded its

authority in limiting hours of operation where statute only allowed reduction of hours for liquor
sales by “ordinance” or “town meeting”).

3 Zoning commissions may not overrule the will of the people of this State as
unambiguously expressed by their Legislature in CGS § 14-164a.

Finally, the Commission and LRCC argue that there is no preemption because the
Legislature and plamﬁng and zoning commissions can concurrently regulate — with planning and
zoning commissions authorized to regulate through CGS § 8-2. (Comm. Br. 18-21; LRCC Br.
~ 23). However, “[iln construing statutes, we are mindful that specific terms covering the given.

subject matter will prevail over other general language of the same or another statute which
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might otherwise prove controlling.” Berlin Batting Cages, Inc. v. Planning & Zoning Comm’n,

76 Conn. App. 199 at 219 (2003) (internal citations and quotations omitted). Thus, the specific
language in CGS § 14-164a addressing days of racing controls over the general grant of authority.
to regulate the use of land in CGS § 8-2. Concurrent jurisdiction may also exist where “both the
statute and the ordinance are prohibifory and the only difference is that the ordinance goes

further in its prohibition than the statute.” Bauer, 234 Conn. at 235. Thus, in the case cited by

the Commission, Modem Cigarette, Inc. v. Town of Orange; 256 Conn. 105, 129 (2001), theré
was 10 preemption because “[t]he statutory provisions in chapter 214 do not expressly authorize
vending machines, but, rather, they impose & series of limitations or prohibitions on the use of
cigarette vending machine.” In contrast, as discussed above, § 14-164a is an authorization in
view ofits use of the word “may.” There is no prohibition or licensing requirement in

§ 14-164a. The second sentence is a bare, unadorned, unambiguous authorization to conduct
racing after noon on Sﬁndays'.

The Commission and LRCC also rely on CGS § 8-13, which provides that *{i]f the
regulatidns made under authority of this chapter ... impose other and higher standards than are
required in any other statute .., the provisions of regulations made upder the provisions of this
chapter shall govern.” (Comm. Br. 21-22; LRCC Br, 24), But this statute merely reflects the

same unremarkable proposition discussed in Bauer that a regulation can set a higher standard

than a prohibitory statute. But the critical difference is that § 14-164a is permissive not
prohibitory. A “higher” standard with respect to a permissive statute would be one giving more

permission. In other words, § 8-13 would mean that the zoning regulation would govern if it

"The secoad sentence states: “Such race or exhibition may be conducted at any reasonable hour of any week day or
after twelve o'clock noon on any Sunday.”
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provided the higher standard of permission in authorizing racing during additional hours not

covered by § 14-164a: “Tii shoit, 1ecing m‘a’}?"b’c‘:?:ﬁr &fter fioon on SUNAays. Pé&riod. Thisis a
statutory right, which may not be taken away by a town agency.

In addition, the “standards™ listed in CGS § 8-13 all pertain to physical characteristics
(“width or size of yards, courts or other open spaces” the “height of building” “number of
stories”, “percentage of lot area to be left unoccupied”). Under the rule of ejusdem generis,
“when a statute ... sets forth a specific enumeration of things, generél terms will be construed to
embrace things of the same general kind or character as those specifically enumerated.” State v.
Dickm.am, 146 Conn. App. 17, 28 (2013); see also, Aﬁderson v. Ludgin, 175 Conn, 545, 553
(1978) (“Although the phrase “similar body” may be read to allow for some variation, it may not
be used to expand the general area set out by the enumerated category.”), As such, any standards
found within the general term “other statute® in CGS § 8-13 “must be construed to be of the
same general kind or character” as the listed standards, Operating days and hours are hot
physical characteristics such as those enumerated in CGS § 8-13.. Thus, CGS § 8-13 is entirely
consistent with the well-established conflict preemption law discussed above, holding that local
regulation is preempted if it “prohibits that which the statute authorizes.” Bauer, 234 Conn. at
235.

Lastly, the Commission argues that the;e is no preemption because the statute applies to
all races, while the Amendments only regulate races on tracks. (Comm, Br. 22-23). The
Commission’s a:‘gument is non-sensical. Indeed, the Commission has it reversed — the entire
scope of the regulation conflicts with the statute because races on tracks are a subset of all races,

The Commission’s argument is akin to a claim that a statute authorizing the sale of shirts on

{W2750667} ' 8
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Sunday would not preempt a regulation prohibiting the sale of blue shirts on Sunday. Their
argument is fundamentally flawed.

The result dictated by the clear statutory language in this case is neither absurd nor unfair,
It was rational for the Legislature to fear that local regulation might attempt to impose
unreasonable limits on racing. The 1998 amendment to CGS § 14-164a authorizing reasonable
hours of operation, including Sunday afternoon racing, prevents local governments from over-
| regulating tracks. The statute also strikes a balance between over-regulation and local control by
not providing automatic permission for Sunday morning racing, but rather, leaving that issue to
local control (through ordinance, not zoning regulatioﬁ). In summary, because the Amendments
purport to expand the Town’s right to control racing hours, they are preempted by § 14-164a.

II. State Preemption of noise regulation is not limited to regulations that include
decibel levels. (Responding to Comn, Br. 25-26 and LRCC Br. 26-30)

Citing Berlin Batting Cages. Inc. v. Planning and Zoning Commission, 76 Conn. App.

199 (2003), the Commission and LRCC claim that the State’s preemption of noise regulations is

limited to regulations that proscribe decibel levels. (Comm. Br, 26; LRCC Br. 29). The
. Appellate Court, however, did not so limit its ruling: |
[W]le conclude that [CGS § 22a-67 et seq.] reflects the legislature’s intent to
preempt the field of noise pollution control. It is clear that the regulation at issue
here imposes a type of noise pollution control that the statutory scheme was
enacted to effectuate . '
Betlin Batting at 219 (emphasis added). By referring to the decibel level regulation as “a type”
of prohibited noise pollution control, the Court conveys that decibel level control is only one of

multiple types of noise pollution control. Had decibel level limits been the only type of

prohibited noise control regulations, the Court would have refetred to such regulations as “the

{W2750667) 9
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type” of noise control the “statutory scheme was enacted to effectuate,” Thus, the Berlin Batting
Court found that the State has preempted any kind of noise pollution regalation unless it is
enacted by 2 municipality’s legislative body and approved by the Connecticut Department of
Energy and Environmental Protection (“DEEP”).

LRCC cites CGS § 8-2 as authority for the Commission’s adoption of noise regulations,
claiming that this statute permits the Commission to regulate “sources of noise.” (LRCC Br. 27).
The defendant commission in Berlin Batting similarly cited CGS § 8-2 and the Appeliate Court
flatly rejected its argument:

Second, § 8-2 which grants local zoning commissions the authority to promulgate

regulations, does not govern noise pollution laws. In fact, § 8-2, which sets forth

in nearly exhaustive detail the types of regulations that local zoning commissions

may promulgate, does not even mention noise or noise pollution.

Berlin Bafting at 219. Therefore, while LRCC may be correct that CGS § 8-2 authorizes

commissions to regulate sources of noise potlution, they can only regulate those sources for the

purposes enumerated in § 8-2 (for instance, they can regulate their height, size of buildirgs, lot
coverage, yard size, etc.). Even as to the more general purposes in § 8-2, the Court found:
Although § 8-2(a) does provide that regulations ‘shall be designed ... to promote
health and the general welfare,” we do not read that language in the enabling
statute to necessarily confer authority in the zoning commission to promulgate
regulations concerning noise pollution and, moreover, we certainly do not read
that language to contradict the legislature’s specific enactment in § 22a-67 et seq.
[requiring municipal noise regulation to be by ordinance approved by the State].
Id. at 218. Thus, zoning commissions may not regulate sources of noise for the purpose of
regulating their noise levels, which is precisely what the Amendments do. For instance, by

differentiating between mufflered vs. unmufflered race car activities, the Comrmission is

distinguishing between two ways of operating a race car — one of which makes more noise than

{W2750667) . -10
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the other. This is clearly an effort to regulate noise pollution; and based on testimony throughout
the public hearings on the Amendments, the overarching purpose of the Amendments — as
reflected in the language (mufflered vs. unmufflered) — was to limit noise by incorporating the

terims of the Court Order and Judgmentz. See e.g. Record Ex. 22 at 29 lines 5-6, 35 line 25, 39 .

line 25, 47 line 1 and 54 line 7, 5758 lines 24-1,

Finally, LRCC states that “the Track has long acknowledged the Town of Salisbury’s
regulation of racing based on noise levels” because it has “not opposed the different treatment of
‘mufflered’ vs. ‘unmufflered’ racing” and has sought modifications to the 1979 and 1988
injunctions based on differences between the two, (LRCC Br. 30). The fact that LRP abided by
thel Court Order’s rgquirements for mufflered vs. unmufflered racing and acknowledged the
difference between two t;rpes of race car operations in a private nuisance proceeding does not
demonstrate that LRP acknowledged the Town’s ability to improperly regulate noise.

IIT.  Enacting fegulations for the purpose of incorpor.';lting terms of a private lawsuit

exceeds the Commission’s authority under CGS 8-2, (Responding to the Comm. Br.
at 30-31 and LRCC Brief at 15)

“It is a cardinal rule of construction that provisions and amendments [of zoning
regulations] must be enacted pursuant to the zoning enabling statute [CGS § 8-2].” Langer v.
Zoning Comm’n, 163 Conn. 453, 458 (1972). In determining whether a commission is

authorized to zone for a particular purpose, “we do not search for a statutory prohibition against

such an enactment; rather, we must search for statutory authority for the enactment.” Capalbo v,

Planning & Zoning‘ Bd. of Appeals, 208 Conn. 480, 490 (1988). Furthenhore, a land use

? As noted at pp. 6-7 of LRP’s Brief, references therein to the “Court Order” are to the 1959 Court Order in the
private nuisance lawsuit as subsequently amended by court order and/or stipulation, References to the “Judgment”
are to the judgment in the 1979 Salisbury Zoning Board of Appeals enforcement action regarding caraping at the
Track. (LRP’s Brief also occasionally refers to the camping Judgment as the “Stipulation™.)

" [W2750667) 11
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commission “possesses only such rights and powers that have been granted expressly to it by tﬁe |
‘state and { ] the powers of the commission should niot be extended by constructionbeyond the -
fair import of the language of the enabling statute or to include by implication that which is not
clearly within the express terms of that statute.” Buttermilk Farms v. Planning & Zoning
Comm’n, 292 Conmn. 317, 331 (2009) (internal citations and quotations omitted, emphasis in
original). LRCC points out that “§ 8-2 does not discuss deference to private lawsuits.” (LRCC
Br. 15). And that is precisely the point. There is no statutory authority for Amendments enzcted
for the purpose of incorporating terms of private lawsuits. S_e-e Capalbo at 490 (zoning
comrnissions may not regulate color because CGS § 8-2 “makes no mention whatsoever of

colors.”); Berlin Batting v. Planning & Zoning Comm’n, 76 Conn. App. 199, 218 (2003) (zoning
| commissions may not regulate noise because CGS § 8-2 “does not even mention noise or noise
pollution”).

The Commission’s stated purpose in enacting the Amendments was to incorporate the
terms of the Court Order and camping Judgment, which the Commission mistakenly believed
were already part of thé zoning regulations:

The Amendments ... set forth restrictions that are already apart of the Town’s |

zoning scheme. Setting forth the standards in the regulations themselves allows

the affected property owners to know what the zoning restrictions are without

having tp review outside documents,

Record, Exhibit 19 (emphasis in original). This purpose was amply reflected in the
Commission’s proceedings wﬁerein tﬁe Chair discouraged discuésion of the details (or
substance) of the terms of the Court Order and J udgment in favor of discussion solely on whéther

- from a procedural standpoint — their terms should be adopted. (LRP Br. 18). Even assuming,

arguendo, that portions of the Amendments serve land use purposes listed in CGS 8-2;

{W2750667) ‘ 12
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[W]hen the zoning body had made known on the record the reasons for its
actions, the reviewing court ought only to determine whether the assigned
grounds are reasonably supported by the record and whether they are pertinent to
the considerations which the authority was required to apply under the zoning

regulations.
Pleasant Valley Neighborhood Ass'n y. Planning & Zoning Comm’n, 15 Conn, App. 110, 113

(1988) (internal citations and quotations omitted, emphasis added)., Thus, given the

Commission’s stated reasons for adopting the Amendments, they were not authorized by

CGS § 8-2. Absent statutory authority, they are illegal.

IV.  Despite allegations to the contrary by the Commission and LRCC, there is no
evidence in the Record that the Commission considered (or sought public comment
on) the specific terms of the Court Qrder or camping Judgment that it incorporated
into the Amendments. (Responding to Comm. Br. 27-30 and LRCC Br. 14-15)

It is axiomatic that a commission must actuelly consider the terms of zoning regulations it
proposes to adopt and that the purpose of a public hearing is to allow the public to provide
information regarding, or comments or opinions on, the proposed regulations to aid the
Commission ir.L its evaluation of the proposal. When a commission actﬁally considers provisions
it is adopting, commissioners consider, among other things, whether they govemn areas the
commission is allowed to regulate, accomplish the desired purpose, are clearly drafted, and are
fair or legal; in other words — whether the proposed provisions are proper and effective land use
regulations. LRP’s brief summed this up as an effort to determine whether the proposed
regulations are — in a word — “appropriate.” Perhaps thé LRCC could have better understood the
argunent if LRP had simply said that the Commission did not consider the actual provisions of
Sections 221.1 and 221.3 at all. And, in féct, this is the case.

Neither the Commission nor the LRCC have cited to any portion of the Record to

demonstrate that the Commission discussed or considered - or allowed discussion on ~ the many

{W2750667) 13
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detailed provisions of the Court Order and camping Judgment that were incorporated,
respectively, into'section221.1 and 221.3 of the Amendments. While the Comimission may have
“engaged in months of study before formally publishing the proposal” (LRCC Br. 14), nei‘ther
the Commission nor the LRCC have pointed to any‘ evidence that the Commission discussed
anything beyond whether it was a good idea fo incorporate the terms of the Court Order and
camping Judgment into the Zoning Regulations. They have cited to nothing showing discussion.%
on the specific terms of the Court Order or Judgment such as rationales for days and hours of
operation, mufflered vs, unmufflered activities, camping locations, etc.

V. Contrary to the Commission and LRCC’s position, the Reg;_x[ﬁtions did not already

incorporate all of the terms of the Court Order or Judgment. (Responding to Comm.
Br. 29-31 and LRCC Br. 2, 10, 14, 15)

The Commission and LRCC incorrectly claim that the Amendments did nothing more
than restate terms that were already incorporated into prior versions of the Regulations. (Comm.
Br. 29-30; LRCC Br. 2, 10, 14, 15). As the Connecticut Appellate Court has found:

Since zoning is in derogation of common law property rights, howev.er, the

regulation cannot be construed beyond the fair import of its language to include or

exclude by implication that which is not clearly within its express terms ... and
~ doubtful language will be construed against rather than in favor of a restriction ....

Balf'v, Manchester; 79 Conn. App. 626, 636-37 (2003) (inﬁemal citations and quotations
omitted). The prior regulations incorporated only “hours” of “races” from the Court Order and
did not incorporate any terms from the Judgment. (LRP Br. 19). Thus, the “express terms” of
the prior regulations included nothing beyond “hours” of “races.” Since LRP complied with the
terms of the Court Order, there was never the need for a zoning enforcement action to enforce
the provision incorporating “hours” of “races”. Thus, there is no record of; nor is it clear how,

relevant parties interpreted this provision. What is clear, however, is that the precise terms of the

" {W2750667} 14
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regulatory provision that incorporated the Court Order did not incorporate days, race car
activities other than “races”, requirements for permissible mufflers, loudspeaker operation,
motorcycle activity, camping and numerous other aspects of the newly-enacted Amendments.

VI. LRP did not waive the right to object to the Amendments® prohibition of Sunday
racing. (Responding to LRCC Br. 19-20)

LRCC argues that LRP waived its zoning appeal rights because of alleged actions outside
the scope of the record, taken by third-parties, in decades past, having nothing to do with the
zoning amendrnénts at issue in this appeal. (LRCC Br. 19-20). “A party claiming waiver has the
burden of.proving it.” Lehn v. Marconi Builders, LLC, 120 Conn. App. 459, 464 (2010).
Nothing cited by LRCC evinces an intent on LRP’s part to relinquish its zoning appeal rights.
First, _LRCC relies on actions taken by third-parties without a showing of privity. Second, LRCC
relies on actions that were taken prior to 1998 when CGS § 14-164a was amended to remove any
prospect of local regulation of LRP’s authorization to race on Sunday afternoons. Third, LRP
could not have waived its zoning appeal rights decades ago because waiver requires “knowledge
of the existence of the right,” and LRP’s zoning appeal rights for the amendments at issue here
did not exist decades ago. Dichello v. Holgrath Corp., 49 Conn. App. 339, 349 (1998). Fourth,
actions taken with reference to court judgments have nothing to do with whether certain zoning
regulations are legal and valid. Fifth, as the court is aware, LRP has also moved to modify the

court’s injunction under grounds that include the preemption issue raised in this appeal.
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VII. The plain language and fair import of Sections 221.a(8) and 221.3.d of the
Regulations requires a special permit application as a prerequisite to seeldng a
petition to amnend the Regulations, and this thiese sections ave invalid, (ReEsponditig
to Comm, Br. 32-33 and LRCC Br. 30-32)

Amendments Sections 221.1.a(8) and 221.3d both state “[t}he parameters in this
subéection” — that 1s, the parameters in the zoning regulations themselves, as opposed to limits
applicable to a particular party under an individual permit — may be amended upon “filing and
approval” of two things: 1) al special permit application; and 2) a petition to amend the zoning
regulations, As the Commission acknowledges, the filing of a special permit épplication cannot
amend the zoning regulations. (Comm. Br. 33). Therefore, the plain language of these écctions
makes no sense. And it makes no sense regardless of whether it would be “appropriate” for
someons seeking a regulatory amendment to simultaneously file a special permit application,
(Comm. Br. 32) or whether the Commission is trying to “encourage” such tandem filings. Id. at
33. Thelanguage in these sections makes sense only if its intent is to compel an applicant to take
both steps in order to amend the Regulations, or at a miﬁﬁum, fo mislead épplicants or future
commissions into believing dual applications (and approvals) are required; and as both the
LRCC and Commission have acknowledéed, that would be illegal.

Contrary to LRCC’s claims, LRP is not challenging the Commission’s ability to regulate
race tracks genérally by special permit® or “attacking the special permit provisions” in the
Amendments. (LRCC Br, 30, 31). Nowhere in its brief does LRP contest. the Regulations’

designation of race track operation as a special permit use, Rather, LRP is challenging the

? While LRP is not challenging the Commission’s decision to make racing generally a special permit use, the issue
of whether LRP must obtain a special permit to continue its use is not the subject of this appeal or the Amendment
proceedings before the Commission. See LRP Briefp. 24 fn. 24.
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Amendment provisions that — by their pIaih laﬁguage ~ certainly appear to require someone
seeking to amend the race track regulations to apply for and obtain a special permit.
VIIL Résponses to Factual Allegations®

A, Race Tracks are and always have been a permitted use despite their inadvertent
omission from the Table of Uses.

The Commission avers that because race fracks were omitted from the Table of Uses in
the 2004 and 2013 versions of the Regulations, race tracks were prohibited under those
regulations. (Comm. Br. 4 n.3), The Commission fails to note, however, that: 1) the 2004 and

2013 Regulations included provisions addressing race track operations in the body of the

Repulations (the same provisions included ;ince 1959 with the few changes discussed in LRP's
brief), see Record Ex.16-840 sec. 722; and 2) the Commission and its counsel have repeatedly
acknowledged that the omission of race tr.acks from the Table of Uses in 2004 and 2013 was
“inadvertent.” See Record, Ex. 18 af 2, para. 5. Ininterpreting regulations, they must be
“considered as a whole, with a view toward reconciling [their] separate parts in order to render a
reasonable overall interpretation....” Fedus v. Zoning & Planning Comm’n, 112 Conn. App. 844,
849 (2009). When the regulations are considered as a whole, the inclusioﬂ of an entire section
pertaining to race tracks within the body of the Regulations clearly indicates that race tracks
were not prohibited. Indeed, why would regulations include a section discussing the parameters

of a prohibited use? The Commission cites Gada v. Zoning Board of Appeals, 151 Conn. 46

4 Although conceding it is not a matter of Record, LRCC praceeds to highlight Mr. Barber's age, stating “it is well
known that Mr. Barber is nearing retirement” and then guessing as to his motive for seeking Sunday racing (getting
a higher price for the sale of the track), (LRCC Br, 2). It is LRP’s understanding that the zoning statutes and
regulations at issue do not discriminate on the basis of age. Further, the Record evidence contradicts LRCC's
hypothesis. In fact, Mr. Barber has provided for the continued operation of the Track after his death through a
testamentary trust, Record, Ex. 22 at 132-33,
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(1963) in support of the proposition that the omission of the track from the Table of Uses renders
it a'prohibited use.~Gada,-however,simply stands for*theproposition*that underregulations-that
are permissive, “any use which is not specifically pell'mitted is automatically excluded,” 1d, at
48. Gada is distinguishable, however, becauss the use in question was not discussed anywhere in
the regulations, no table of uses is mentioned and thus, there is no discrepancglz between a table of
uses and the body of the regulations, and there was no indication that the omission of the subject
use was inadvertent. Therefore, despite the admittedly inadvertent removal of race tracks ﬁom
fhe Table of Uses in the 2004 and 2013 Regulations, race tracks have been a permitted use in tﬁe
RE zone from the initial adoiption of the Regulations through the present'date.

As stated in its brief, LRP respectfully requests that this court sustain its appeal and find
that the Amendments are illegal and without effect.’

THE PLAINTIFF, .
LIME ROCK PARK, LLC

BY: AV f
] K, ROBERTSON, JR.

FOR& ody Torrance Sandak & Hennef,s/ey, LLP
50 Leavenworth Street

P.O.Box 1110 A
Waterbury, CT 06721-1110
Juris No. 008512

. Its Attorneys

*If any one of the Amendment provisions is found to be invalid, all must fail. See Langer v. Planning & Zoning
Comm’n, 163 Conn, 453, 459 (1972), While a local severability provision (such as Section 103.1 of the
Regulations) can overcome the standard presumption that a regulation is meant to be “indivisible”, in this case, it
was oritical to the Commission that the Amendments stand or fall as a whole. See e.e., Record Ex. 18 at 3, para. 6
and Ex, 23 at 45, remarks of Chairman Klemens: “This is a whole bundle, and some things in it ostensibly are better
for the neighborhood and some things ostensibly may be better for the track. And I don’t want to have some judge
in a Superior Court cherry pick the things out of it and we end up with something that is then no longer fair,” Also,
although the Commission eliminated Section 106.1 (the “In Terrorem Provision™), which clearly stated that the
Regulations would stand or fall together, the decision to eliminate that section was based on lack of proper public
notice for the provision rather than a desire to allow invalid provisions to be severed. See Comm. Br. 9 n.4.
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postage prepaid, on the above date to:

Charles R. Andres, Esq.
LeClair Ryan

545 Long Wharf Drive, 9lh Floor
New Haven, CT 06511
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Timothy S. Hollister, Esq.
Beth Bryan Critton, Esq.
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
thollister@goodwin.com
beritton@goodwin.com

es K. Robertson, Jr. /
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ORDER 435704

DOCKET NO: LLICV 1560130338 SUPERIOR COURT
LIME ROCK PARK, LLC JUDICIAL DISTRICT OF LITCHFIELD
V. AT LITCHFIELD
PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALLI 8/30/2017
ORDER

The following order is entered in the above matter;

ORDER:

Lime Rock Park, LLC and the Planning and Zoning Commission (P & Z) will file supplemental briefs
on the four cases cited today by the P & Z as to the authority of a zoning body to regulate noise on or
before 9/11/17 at 5 p.m.

The parties, on the record, agreed to waive the 120-day rule and consented to the court finishing its
memorandum of decision on or before October 16, 2017.

435704
Judge: JOHN DAVID MOORE

LLICV156013033S  8/30/2017 ‘ ' Page 1 of 1
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DOCKET NO. LLI-CV-15-6013033-S : SUPERIOR COURT

LIME ROCK PARK, LLC : JUDICIAL DISTRICT
: : OF LITCHFIELD

v. :

PLANNING & ZONING COMMISSION :
OF THE TOWN OF SALISBURY, ET AL. : SEPTEMBER 11, 2017

SUPPLEMENTAL BRIEF OF DEFENDANT
PLANNING & ZONING COMMISSION OF THE TOWN OF SALISBURY'

A PLANNING & ZONING COMMISSION HAS AUTHORITY TO CONSIDER NOISE
IN THE REGULATION OF INDIVIDUAL LAND USES. '

At oral argument before the Court, Moore, J. on August 30, 2017, counsel for the
Salisbury Planning & Zoning Commission (“Commission™) cited five cases from the Supreme
and Appellate Courts where these Courts affirmed (hat a local commisston may consider noise

concems in its regulation of particular land uses.> Those cases were:

1. Husti v. Zuckerman Property Enterprises. Ltd. 199 Conn. 575, appeal dismissed,
479 U.S. 802 (1986) '

Cambaodian Buddhist Society of Connecticut. Ine. v. Planning & Zoning
Commission. 285 Conn. 381 (2008)

3. Hayes Family Limited Partnership v. Town Plan & Zoning Commission. 115 Conn.
App. 655 cert. denied, 293 Conn. 919 (2009) '

™

! Counsel for the Intervening Defendant, Lime Rock Citizens Council, LLC, has informed counsel for the Salisbury
Planning & Zoning Commission that the Citizens Couneil joins in this brief.

* As noted at oral argument here, the zoning amendments at issue do not regulfate noise. The naise or sound decibel
level of any particular racing activity is not addressed in the regulations, and both mufflered and unmufflered events
may be as noisy or as quiet as the operators may desire without the sound level being a violation of the regulations.
The regulations do, however, regulate hours of operation of a particular use. The Lime Rack Race Track has not
claimed that a zoning commission lacks authority to establish hours of operation for a specific use.
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4, Children’s School. Inc. v. Zoning Board of Appeals. 66 Conn. App. 615, cert.
denied, 259 Conn. 903 (2001)

5. Mariland v. Zoning Comﬁission, 114 Conn. App. 655 (2009).
In a number of these cases, the Court upheld denials of applications, in part, because of noise
concetns. If 2 planning and zoning commission can deny a use altogether because of noise, then
it is certainly permissible for a planning and zoning commission to consider noise impacts in
specifying conditions under which a particular use may be approved.’

The first case discussed by counsel was Hust] v. Zuckerman Property Enterprises. Ltd,

199 Conn. 575 (1986), appeal dismissed, 479 U.S, 802 (1986). This was a zoning enforcement

action to prohibit the use of the Pinecrest Country Club’s broperty for outdoor concerts or
theatrical performances. According to the Court, “[tjhe concerts resulted in considerable traffic
congestion and the noise they generated could be heard at great distances™. Id., 578. The use was
not allowed in a residential district, and the existing nonconforming use on the property was for
picnics or outings only and did not include concerts or other activities. Id. The property owner
challenged the town’s cease and desist order on the ground that it violated its First Amendment
rights. Id.. 579-80. The Court initially noted that “there is little question that local governments
possess the constitutional authority to regulate the use of land.™ Id.. 580, The Court noted,
however, that when a zoning law constricts the realm of permissible expression, courts employ a
higher lcvci of scrutiny to determine whether the law is valid under the First Amendment, Id.
Accordingly, the Court reviewed whether there was a constitutional justification for the zoning
restriction excluding outdoor entertainment from a residential area, . As part of this initial
inquiry, therefore. the Court reviewed whether the zoning restriction served a substantial

government interest. In confirming that there was such a substantial government interest, the

19
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Court stated that the dangers posed by the outdoor concerts - the creation of noise, attracting
crowds, and traffic congestion - were “precisely the kinds of dangers that zoning is meant to
combat”, Id.. 738. As stated by the Court:”

A city has undeniably important interests in protecting the character of its
residential neighborhoods and in promoting the health, safety, and welfare of its
citizens. . . . As Justice Marshall has observed, “[zoning] may indeed be the most
essential function performed by local government. for it is one of the primary
means by which we protect that sometimes difficult to define concept of quality
oflife.” . .. The trial court in this case reasonably concluded that performances at
an outdoor amphitheater located in a residential area threatened the quality of life
and the safety of the inhabitants of the neighborhood by causing noise, altracling
crowds. and creating traffic congestion. These are precisely the kinds of dangers
that zoning is meant to combat: see General Statutes § 8-2" and that justify
content-neutral regulation of the time, place, and manner of expression. . . .
Conscquently, the trial court correctly found that the city had imposed restrictions
on outdoor entertainment at Pinecrest in furtherance of substantial governmeat
interests.

(brackets in original; underline and bold added; text of footnote omitted; citations
omitted.)

Of particular interest is Justice Peters’ citation to General Statutes § 8-2 (which is quoted
in full in a footnote) as the authority for a zoning commission to consider noise in adopting a
zoning scheme to protect the quality 6? life for those in residential areas. This reasoning
contradicts a portion of‘ the analysis by the Appellate Court in Berlin Batting Cages. Inc. v.

Planning & Zoning Commission, 76 Conn. App. 199 (2003). where the Court appeared to

suggest that a zoning commission has no authority to regulate noise simply because the word

“noise” is not used in Gen. Stat. § 8-2. Id., 218. As a matter of simple authority, the Supreme

¥ As noted at oral argument, the Appeliate Court’s simplistic canclusery statement in Betlin Baning Caves ignores
the general grant of authority set forth in Gen. Stat. § 8-2 to regulate land use and impose conditions to ensure that
the use is in fact compatible with the surrounding area. This is particularly evident in the enabling authority to grant
special permits in § 8-2, which states that a zoning commission “may provide that certain classes or kinds of . . .
uses of land are permitted only after obtaining a special permit . . . subject to standards set forth in the regulations

and the conditions necessary to protect the public health, safetv. convenience and property values.” (emphasis

added). As also noted at oral argument, Gen, Stat. § 8-2 does nat mention the autharity to regulate lighting, require
landscaping, or review the oppropriate location of a dumpster, Nonetheless, zoning commissions routinely review
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Court’s analysis in Husti is entitled to more weight and credibility than the lower Appellate

Court’s analysis in Berlin Batting Cages.”

It is truc that the permissible hours of operation for racing activities in the zoning
regulations distinguish between mufflered z;ctivities and unmufflered activities, aliowing fess
time for the unmufflered activities than for the mufflered activities. This regulation, however, is
a regulation of a use and is not a regulation of sound levels, The unmufflered activities are the
“real racing” activities, which draw larger amounts of both participants and spectators.” These
more highly attended events produce greater impacts with respect to traffic, traffic congestion,
parking, the need for police, fire and saféty personnel, and overall property values - the very -
“quality of life” issues discussed by Justice Peters in Husti, The amended zoning regulations
also authorize and regulate overnight camping, a land use that will be utilized more frequently

for the attendees of the larger, unmufflered racing events.

ell of these things for non-residential use applications despite the failure to explicitly mention those items in Gen,
Stat. § 82,

Notwithstanding its parsimonious interpretation of Gen. Stat. § 8-2, the Appelfate Court correctly ruled in
Berlin Batting Cages that the Berlin Planning and Zoning Commission could not simply incorporate DEEP noise
standards into the zoning regulations. | he statutory scheme set forth at Chapter 442 of the General Statutes provides
that any decibel level regulation adopted by a municipality must be by ordinance and must first be approved by the
DEEP Commissioner, which was not done in the Bertin case, Gen. Sat. § 22a-73. As noted by the Court, “Itis clear
that the regulation at issue imposes a type of noise pollution control that the statutory scheme was enacted to
effeciuate; the regulation specifically refers to the commissioner’s regulations, promulgated under the authority
conferred by the statutes.” Id,. 219 (emphasis added). The Court did not state all types of noise pollution controls
are preempted, but the type of controls addressed in Chapter 442, i.e., the specific decibel level controls established
by the statutory scheme. See also, Gen. Stat. § 22a-76 discussed at page 10, infta (remedies of Chapter 442 are nol
exclusive). Accordingly, the Appellate Court correctly found that the regulation of noise levels atiempted by the
Berlin Planning and Zoning Commission was Inconsistent with statutory scheme, and thus illegal.

* It should be noted that the Fusti decision was decided in 1986. The state statutes regulating noise were adopted in
1974. Accordingly, the statutory scheme authorizing state and local noise regulations had been jn effect nearly
|2 years at the time the Supreme Court rendered its decision in [fusti.

% Counse! for the plaintiff has argued that more unmufflered activities were needed to support major events
sponsored by relevant sanctioning bodies, and that the current limitation on unmufflered events threatens the
economic vitality at the racetrack. RR Ex. 10-17, Motion to Modify Injunction and Judgment, 1§ 7, 8. 9.
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Other cases cited by counsel i oral argument confirm that a zoning commission may
consider noise when regulating land uses.

In Cambodian Buddhist Socicty of Connecticut. Inc. v. Planning and Zoning

.Commission. 285 Conn. 381 (2008), the Supreme Court upheld a local planning & zoning
commission’s denial o-f' a special exception to build a Buddhist temple on a ten-acre lotin a
residential zone in Newtown. One gfound for denial was that the proposed use was not in
harmony with the general character of the neighborhood. 1d., 436 - 440. The Court reviewed the
record, ;;.-hich included oral testimony about excessive noise from past events® and a written
pelition regarding excessive noise and other impacts from proposed events.” The evidence
disclosed that there would be twelve annual festivals, some oceurring over multiple days, id.,
439, and that the number of persons attending some events had exceeded 450 people and 148
cars. Id.. 439, While the court concluded that there was not substantial evidence in the record to
support a denial because of traffic congestion or safety, there was substantial evidence for the
commission to conclude that “thal & parking 1 for 148 cars would be a signiltcant source of
noise and disruption in the neighborhinod.™ 1d., 440. The Court concluded that “this evidence
supported the conclusion that the activities at the proposed templé would cause a significantly
areater disruption to the neighborhood than any permitted use of the property would, and.

therefore, the proposed use clearly was nol in harmony with the general character of the

& As stated by the Court:

Many neighboring residents complained that, in the vears since the society had purchased the property, it
had held a series of daylong and weekend long events involving crowds ofup to 500 people and 150 cars.
Qurdoor loudspeakers had been nsed ar the events 1o play amplified “pop™ music that could be heard ane-
half mile away. One neighboring resident had indicated that these disruptive events had occurred every
weekend, and. as a result, he and his family had been forced 1o move.

Id., 437,

*“The petition expressed concern aver the lack af informarion about the number of peaple who would be using the
proposed temple, increased traffic, excessive noise and poiential well and septic problems.” Id., 437,
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neighborhood, We conclude, therefore, that the commission's decision that the proposed use
violated § 8.04.710 of the regulations was supported by substantial evidence.” Id. The Court’s
reference to noisc impacts as part of the substantial evidence in the record supporting the
decision neceséan’ly means that a commission can properly consider noise impacts from a use
when regulating that use.

In Haves Family Limited Partnership v. Town Plan and Zoning Commission. 115 Con.

App. 655, cert. denied. 293 Conn. Y19 (2009), the Appellate Court found that there was

substantial evidence in the record to support the Glastonbury Planning & Zoning Commission’s
decision to deny a special permit application to construct a pharmacy. The application involved
removing an existing hillside abutting residential properties. The reasons for denial included:
“The project would result in an unacceplable level of impact on neighboring properties, in the
form of both poise and visual intrustons, and on the environment. and is therefore incompatible
with the existing neighborhood.” Id.. 658 & n.3 (emphasis added). In finding that there was
sulficient evidence in the record to support the commission’s conclusion, the Courl stated:

The evidence revealed that the remaval of the excavated material from the site

would require more than 3700 dump truck loads and more than 11,000 round

trips, with a truck leaving the site every two minutes.... Additionally, evidence

was presented that the plaintiffs' proposal would directly impact neighboring

residential propertics not onlv by way of increased noise and traffic, but also in

that it would adversely affect their property values. On the basis of the foregoing

and our thorough examination of the record. we conclude that there was adequate
evidence to support the commission's reasons for denying the special permit.

1d., 661-62 (emphasis added). Accordingly, in this post-Berlin Batting Cages case. the Appellate

Court found that noise, along with other impacts, were among the impacts the commission could

review and consider when reviewing and denying a special permit application.

In Children’s School. Inc. v. Zoning Board of Appeals. 66 Conn. App. 613, cert denied.

259 Conn. 903 (2001). the Appellate Court reversed a decision from the superior court that held
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there was not substantial evidence in the record to support the decision of Stamford Zoning
Board of Appeals to deny a special exception applicﬁtion fora schoo.I expansion. The Appellate
Court held that the trial court had improperly substituted its judgment for that of the local board,
and that there was substantial evidence in the record to support the board’s decision.

The special exception application in that case involved increasing a school building ina
residential zone from 3572 square feet to 11,573 square feet and an increase in earollment from
103 students to 160 students. [d., 616. The Stamford regulations explicitly authorized the anrd
to take into account noise and other impacts when evaluating the nature and intensity of the use
in relation to the site and surrounding area.® In finding that there was substantial evidence to
support the board's decision lo deny the application. the Court stated that “the mere fact that the
proposed exception would result in compliance with [another section of the regulations] does not
override the noise, safety and area considerations of § 19-3.2{a).” [d.. 630. The Court concluded:

The board was entitled to credit the testimony and evidence adduced during the

four days of public hearings in arriving at its ultimate conclusion that the
proposed use was o intense [or the surrounding area. [Lcannot be said that the

8 As noted in footnote 1 of the opinion. Scction 19-3-.2 of the Stamford zoning regulations
provided in part;

a. Special Exceptions shall be granted by the reviewing board only upon a finding that the
proposed use or structure or the proposed extension or alteration of an existing use or
structure is in accord with the public convenience and welfare after taking into account,
where appropriate:

(2) the nature and intensity of the preposed use in relation to its site and the
surrounding area. Operations in connection with special exception uses shall not be
injurious to the neighborhood, shall be in harmony with the general purpose and intent of
these Regulations, and shall not be more objectionable to nearby properties by reason
of noise, fumes, vibration. artificial lighting or other potential disturbances to the health,
safety or peaceful enjoyment of property than the public necessity demands.

(emphasis added). Children’s School. Inc., 66 Conn. App. at 621 & n.1.
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conclusion of the board did not comport with luw and logic in light of the nature

of the area, noise concerns. traffic concerns and health concerns. We conclude

that the baard properly exercised its discretion in denying the application for the

special excepiion and that there was substantial evidence to support its finding

that the usc was too intense for the surrounding arca under the zoning

regulations. '
1d., 630-31 (emphasis added).

In Martland v. Zoning Commission. | 14 Conn. App. 655 (2009). the Appellate Court
reviewed the validity of a condition of approval required by the Woodbury Zoning Commission
when approving a special permil Lo excavate earth materials [rom a portion ol a pond. In
approving the application, the Commission required the applicant to restore a sloped berm.
approximately 1345 fect in length, that varied in height from 3.5 to 18 feet and in width from 40
to 120 feet. Id.. 657. The applicant challenged the condition on appeal,

The commission argued that the berm acted as a noise buffer, When reviewing this

claim. the trial court stated that, in accordance with Berlin Batting Cages. the state had adopted a

comprehensive legislative scheme in the field of noise control, and that the Town of Woodbury
had not adopted noise regulations in the manner authorized by statute, See Martland v.

Woodbury Zoning Commission, 2007 WL 2702833, *7. *9. The trial cou-rt also reviewed the

record, and found that the evidence to support the conclusion that the berm was necessary to
reduce off-site noise was the speculative general concerns of two lay opponents. and that the
condition was not supported by the record.

The Appellate Court reviewed the same claim, but confined its analysis to whether there
was substantial evidence in the record to support the decision. It concluded as follows:

On the basis of our review of the entire record, we conclude that the
evidence pertaining to the berm as a noise bufter is not substantial because it is
not supported by anything other than speculation and conjecture on the part of

those objecting to the plaintiffs' proposed activities.... Neither Roundy nor
Leavenworth indicated any type of expertise that would buttress their lay opinion
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on the berm's ability to buffer the surrounding areas from noise. Their statements
relating to the change in noise if the berm was not restored amount to speculation
and a general, unsubstantiated concern. ... There was no scientific data comparing
the noise levels of the area with the berm in its present and proposed

conditions. Cf. Rhudy v. Fairfield University, Superior Court, judicial district of
Fairfield, Docket No. CV-99-0368012--, 2000 WL 1269296 (August 18,

2000) (applicants for temporary injunction presented testimony of lighting experts
and sound, noise or acoustic experts). Even if we assume arguendo that the noise
level would increase as a result of the changes to the berm, the record is devoid of
any evidence indicating how much of a noise increase would be perniissible
before the public health, safety, convenience or property values would be
impacted.... '

... In the present case, the record reveals that the evidence with respect

the berm as a noise buffer was inadequate to reach the necessary threshold to-

support the impasition of the condition by the defendant. Accordingly, the court

properly determined that the requirement of the restoration condition was

improper.

Martland, 114 Conn. App. at 665-67 (citations omitted).

The Appellate Court’s decision in Martland is important because. unlike the trial count’s
decision. the Appeilate Court confined its analysis to whether there was substantial evidence in
the record to support the condition that the berm was needed as a noise barrier. The Court's
analysis further suggests that if there were substantial evidence in the record to support the
decision (such as the acoustical evidence referred .tc') in the Rhudy case). it would have upheld the
condition. 1f the Appellate Court had adopted a broad interpretation of Berlin Batting Capes. it
could have easily held that the condition was unauthorized because the legislature has held that
noise can be regulated on the local level only by an ordinance approved by the DEEP in
accordance with the statutory scheme in Chapter 442. The fact that it did not do so ~ but instead
undertook the fact-intensive analysis of reviewing the specific record in front of it —

demonstrates that the Appellate Court did not intend Berlin Batting Caves to mean that a zoning

commission cannot consider noise when regulating different land uses.
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The conclusion (hat a zoning commission can consider noise concerns when adopting
zoningregulations under Gen. Stat. § 8-2 is further buttressed by an examination of the statutory
and rcgulating schemes for the regulation of noisc levels also reviewed by the Appellate Court in

Berlin Batting Cages. See Gen. Stat. §§ 22a-67 through 22a-76. In the final statute in this

chapter (§ 22a-76), the legislature has acknowledged that the provisions and remedies set forth in
the chapter are not exclusive and that other remedies provided by statule remain available. As
stated in Gen. Stél. § 22a-76:

The provisions and remedies under this chapter are not exclusive and shall be in

addition to any other provisions and remedies provided for in any such of the

general statutes or which are available under commeon law.?
Accordingly, “other provisions and remedies” provided for in any section of the General Statutes
includes the regulation of land use authorized under Gen. Stat. § 8-2, which authorizes a zoning
commission, in its regulations. to provide that “certain classes or kinds of. . . . uses of land are
permitted only after obtaining a special permit . . . subject to standards set forth in the regulations
and o conditions necessary (o protect the public health safely, convenience and property -
values.”'® Accordingly, the specific provisions of Section 22a-76 caution against the averly
broad reading of Berlin Batting, Cages advocated by the plaintiff here.

Finally, the State regulations are fully consistent with what the Commission has done

here. The regulations provide that noise at racing events is exempted from the noise standards,

*Intcrestingly, although the Appellate Court in Berlin Batting Cages quoted from other statutes in Chapter 442, it
_totally ignored this final statute of the chapter,

® Gen. Stat. § 8-2 further provides:
Such regulations shall be designed to lessen congestion in the streets; to secure safety from fire, painic,
flood. and other dangers; to promote health and the general welfare; to provide adequate light and air; . ..
Such regulations shall be made with reasonable consideration as to the character of the district and its

peculiar suitability for particular uses and with a view to conserving the value of buildings and encouraging
the most appropriate use of [and throughout the municipality.

10
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but this exemption is “is effective only d"uring the spéciﬁc period(s) of time within which such
use is authorized by the political subdivision or government entity having lawful jurisdiction to
sanction such use™.'" In other words, the regulatory scheme encourages cxactly what the
Commission has done here — racing events should be regulated, not by setting permissible noise

levels, but establishing hours of operation for such events,

CONCLUSION

While the zoning regulations here regulate hours of operation and not noise levels. case
‘law from the Supreme and Appellate Courts confirm that a zoning commission may consider

noise from the particular land use when regulating that land use.

THE DEFENDANT, : :
PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY

BY LECLAIRRYAN

By:
arles R. Andres
545 Long Wharf Drive - 9 Floor
New Haven, Connecticut 06511
Telephone: (203) 672-3204
Fax: (203) 672-3238
E-mail: charles.andres?leclairryan.com

Ysection 22a-69-1,8 provides in part:

Exempted from these Regulations are:

(e} Noise created by the use of property for purposes of conducting speed or endurance events
involving motor vehicles shall be exempted but such exemption is effective only during the
specific period(s) of tite within which such use is authorized by the political subdivision or
governmental entity having lawful jurisdiction to sanction such use.

R
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing Supplemental Brief was mailed or delivered
electronically on this 11" day of September 2017 to the following counsel and pro se parties of _
record and that written consent for electronic delivery was received from all attorneys and pro se

parties receiving electronic delivery:

James K. Robertson, Jr., Esq.

Maureen Danehy Cox

Carmody Torrance Sandak & Hennessey LLP
50 [ cavenworth Street

P.O.Box 1110

Waterbury, CT 06721-1110
jirobertson@carmodylaw.com
mcoxidearmodylaw.comm

Timothy S. Hollister. Esq.
Beth Bryan Critton, Esq.
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103

thollister@eoodwin.com
berittonfiMgoodwin.com

Charles R. Andres
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DOCKET NO. LLI-CV-15-6013033 S : SUPERIOR COURT
LIME ROCK PARK, LLC : J.D. OF LITCHFIELD
V8. : AT LITCHFIELD

PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALISBURY : © SEPTEMBER 11, 2017

SUPPLEMENTAL BRIEF OF THE PLAINTIFF LIME ROCK PARK. LLC

This supplemental brief is submitted by the plaintiff Lime Rock Park, LLC (“Lime
Rock”) pursuant to the Court’s order dated August 30, 2017. (Dkt. 152.00). The defendant,
Planning and Zoning Commission of the Town of Salisbury (“Salisbury P&Z"), has cited five
additional cases for its purported authority to regulate noise dg:spitc the preemption analysis and

\
holding of the Appellate Court in Berlin Batting Cages, Inc. v. Planning & Zoning Comm'n of
Town of Berlin, 76 Conn. App. 199 (2003).

By way of background, Berlin Batting analyzed the preemptive effect of Chapter 442 of
the Connecticut General Statutes, Sections 22'a—67 et seq., entitled “Noise Pollution Control,” on
municipal planning and zoning regulation of noise. See Berlin Batting, 76 Conn. App. at 215-19.
Chapter 442 “empowers the commissioner of environmental protection to develop, adopt,
maintain and enforce a comprehensive state-wide program of noise regulation as well as to work
with local governments in their efforts to abate noise pollution.” /d. at 216. Municipalities,
including through their planning and zoning commissions, were “encouraged” to regulate noise,
but only by first obtaining approval of the commissioner of environmental protection. /& The
Appellate Court found Chapter 442 to be intended by the legislature as “a comprehensive plan
for st-ate and local efforts to abate noise pollution™ and had “preempt[ed] that field of
legislation.” Id. at 217. “The legislature has providgd, in unambiguous language, that no

ordinance shall be effective until such ordinance has been approved by the [environmental

{w2925633}
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protection] commissioner.” /d. The Appellate Court also rejected the planning and zoning
commission’s argument, which appears to be the same as the Salisbury P&Z’s current argument,
that “land use regulations” are not included within Chapter 442’s purview. Jd. at 218.

Despite the clarity of Berlin Batting, Salisbury P&Z has cited to five cases that- it claims
show that it may regulate noise without commissioner approval consistent with Chapter 442.
Husti v. Zuckerman Property Enterprises, Ltd., 199 Conn. 575 (1986); Cambodian Buddhist
Society of Connecticul, Inc. v. Planning & Zoning Commission, 285 Conn. 381 (2008); Hayes
Family Ltd. Partnership v. Town of Glasonbury, 115 Comn. App. 655 (2009); Children 's School,
Inc. v. Zoning Board of Appeals, 66 Conn. App. 615 (2001); Martland v. Zoning Commission of
Woodbury, 114 Conn. App. 655 (2009). However, not a single one of these cases cites to, much
less analyzes, the statutory scheme of Chapter 442 of the General Statutes. Thus, there is
nothing in any of the cases cited by Salisbury P&Z to indicate whether the environmental
protection commissioner Had approved the zoning regulations at issue fhere.

The preemption argument advanced here is not that planning and zoning commissions are
incapable of regulating noise; it is tﬁat they are incapable of doing so without environmental
protection commissioner approval (which Salisbury P&Z did not obtain here). Since the issue of
Chapter 442 was not raised in any of these cases, the court should assume that commissioner
approval had been properly obtained in all of these cases. It should not be surprising that these
c‘éses exist given that Chapter 442 was meant to not only permit, but to “encourage,” local noise
regulation. Berlin Batting, 76 Conn. App. at 216. Itis just that certain procedures must be
followed, which were concededly not followed in this case.

Chapter 442 represents a comprehensive and state-wide plan for the regulation of noise.

Salisbury P&Z’s contention that it is allowed to regulate noise through land use regulation, even

{W2925633} 2
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if it cannot regulate‘.“decibel levels,” is not consistent with that clear purpose. That interpretation
of Berlin Batting is coﬁtrary to the plain langnage of the Appellate Court’s opinion and MSW
Associates LLC v, Planning Comn;zz'ssion of Danbury, 2014 WL 4637476, DBD-CV08-4008817-
S (Aug. 8,2014), In MSW, the plaintiff appealed the Commission’s denial of a special permit
based on consideration of whether the plaintiff’s propo_sed use of the land would emit excessive
amounts of noise in violation of an ordinance. /d. at *7. The ordinance was not a maximum
decibel regulation as in Berlin Batr;'ng, but one that prohibited the issnance of a special permit if
the “proposed u‘se” of the land “will create a nuisance having a detrimental effect on adjacent
properties.” Id. Applying Beriin Batting, the Court ruled tﬁat the Commission could not deny the
special permit application based on such a consideration of noise. /d. at *9-10. Thus, Berlin
Batting reaches not only decibel level regulation but also land use regulation adopted or applied
with a purpose of curbing noise’s effect on adjacent properties,

For these reasons, the cases cited by Salisbury P&Z are neither inconsistent with nor
unexpected in view of Berlin Batting. |

THE PLAINTIFF,
LIME ROCK PARK, LLC

Maureen Danehy (Zox !
John L. Cordani, Jr.
FOR: Cammody Torrance Sandak & Hennessey, LLP
50 Leavenworth Street
P.0.Box 1110
Waterbury, CT 06721-1110
Juris No. 008512
[ts Attorneys

{W2925633) 3
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CERTIFICATION

This is to certify that a copy of the foregoing has been sent, via e-mail and U.S. mail,
postage prepaid, on the above date to:

Charles R. Andres, Esq.

LeClair Ryan i

545 Long Wharf Drive, 9 Floor
New Haven, CT 06511
charles.andresf@leclairryan.com

Timothy S. Hollister, Esq.
Beth Bryan Critton, Esq.
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
thollister@goodwin.com
beritton@goodwin.com

2O

Maureen Danchy God ’
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DOCKET NO. LLI-CV-15-6013033 : .. SUPERIOR COURT
LIME ROCK PARK, LLC |

| - : JUDICIAL DISTRICT
V. : OF LITCHFIELD
PLANNING AND ZONING COMMISSION * |
OF THE TOWN OF SALISBURY, ET AL. - SEPTEMBER 26, 2017

INTERVENING DEFENDANT’S
NOTICE OF SUPPLEMENTAL AUTHORITY

Intervening defendant, Lime Rock Citizens Council, LLC (“Council™), respectfully gives
" notice to the Court of the decision of the Connecticut Appellate Court in St. Joseph’s High
School, Inc. v. Planning and Zoning Commission of the Town of Trumbull, 176 Conn. App. 570
(2017). A copy of the decision, which was officially released on September 19, 2017, is attached
hereto as Exhibit A.

This decision, particularly the Court’s anal.ysis at pages 603-608 and 611-615, is Felevant
to the issue of whether a local zoning commission may consider noise concerns in its regulation
of particular land uses. This issue was the subject of additional argument on August 30, 2017, as
ordered by the Court (151.00), was the subject of Supplemental Briefs filed on September 11,
2017 (pursuant to the Court’s Order (152.00)) by plaintiff Lime Rock Park, LLC (154.00) and by
defendant Planning and Zoning Commission of the Town of Salisbury in whicfl Brief the
Council joined (155.00), and was raised at the May 10, 2017 argument of this appeal and in the

initial Briefs of all parties (127.00; 134.00; 136.00; 138.00).

5961778v1.DOCX
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INTERVENING DEFENDANT,
LIME ROCK CITIZENS COUNCIL, LLC

Timothy S. Hollister ; '

Beth Bryan Critton
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06013
Telephone: 860-251-5000
Facsimile: 860-251-5318

thollister@goodwin.com
beritton@goodwin.com

Juris No. 057385
Its Attorneys

5961778v1
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CERTIFICATION

I hereby certify that a copy of the foregoing Notice of Supplemental Authority was
electronically delivered, on this 26th day of September, 2017 to all counsel of record, as follows:

John L. Cordani, Jr., Esq.

Richard L. Street, Esq.

Carmody Torrance Sandak & Hennessey LLP
195 Church Street

P.O. Box 1950

New Haven, CT.06509
ilcordani@carmodylaw.com
rstreet@carmodylaw.com’

James K. Robertson, Jr., Esq.

Attorney Maureen Danehy Cox

Carmody Torrance Sandak & Hennessey LLP
50 Leavenworth Street

Waterbury, CT 06721
irobertson(@carmodylaw.com
mcox{@carmodylaw.com

Charles R. Andres, Esq.

LeClair Ryan

545 Long Wharf Drive, 9 Floor
New Haven, CT 06511
Charles.andres@leclairryan.com

5961778v1.DOCX

Beth Bryan Critton
Commissioner of the Court
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" ‘DOCKET NO: CV-15-6013033-8 :  SUPERIOR COURT

LIME ROCK PARK, LLC : 1.D. OF LITCHFIELD

VS. , : AT TORRINGTON
! 1

PLANNING AND ZONING COMMISSION .

o w3
OF THE TOWN OF SALISBURY : JANUARY 31, 2018 g S g
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INTRODUCTION — -c

LimeI: Rock Park, LLC (Park) filed this action to appeai"the decision of the defendant,
Planning and Zoning Commission of the Town of Salisbury (Comm’n), to amend certain of its
zoning regulations. The amended regulations pertain to the operation of an antomobile race track
at a site owned by the Park (Site). bn May 1 6, 2016, the court, Moore, J., granted the motion of
the Lime Rock Citiien_s Couneil, LLC (Council) to intervene. The court conducted a hearing on

May 10, 2017, with an additional argument taking place on August 30, 2017. At that August

- argument, the parties agreed to allow the court to file its decision in this matter on or before

- October 16, 2017. On September 11, 2017, the parties submitted supplemeﬁtal briefing based on

issues that arose during the August argument. Thereafter, on September 25, 2017, the court
indicated, by way of order, that additional argument was necessary and, on September 26, 2017,
ordered the'parties to supplement the record. The parties filed the requested supplementation on
October 6, 2017, and the additional hearing was held on October 10, 2017. During that hearing,
the cbqrt allowed both parties to further supplement the record by admitting documents into
Coples waied AN AT +o3 .

*fegorter of dudicial Decisions
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evidence, including a more complete version of the Comm’n’s 1959 zoning regulations. For the
reasons set forth below, the appeal is denied, in part, and sustained, in part.
I
REGULATORY HISTORY

Given the nature of: some of the arguments, this court finds it both useful aﬁd necessary to
review the regulatory hi’story related to use of the Site’s race track. The court gleaned the
following history from the administrative record and through judicial notice of pleadings i in the
following related cases: (1) Adams v, Vaill, Supenor Court, judicial district of Litchfield, Docket
No CV-58-0015459-S, and the related appellate decision at 158 Conn 478, 262 A.2d 169
(1969), including the appellate court file;! (2) Lime Rock Foundation, Inc. v. Zoning Board of
Appeals, Supetior Court, judicial district of Litchfield, Docket No, CV-77-0016404-S; (3) Lime
Rock Protection Committee v. Lime Rock Foundation, Inc., Superior Court, judicial district of
Litchﬁel_d, Docket No. CV-77-0016416-S; and (4) Lime Rock Protection Comlmittee v. Lime
Rock Foundation, Inc., Superior Court, judicial district of Litchfield, Docket No. CV-78-
0016920-S. |

Regulation of the Site has taken three avenues: (1) a permanent injunction arising out of a
nuisance lawsuit brought by neighbors of the Site against the.owner; (2) a stipulated judgment
resolving three apgeals of decisions made by the Salisbury Zoning Board of App;als; and (3) the
enactment of zoning regulations. The zqning amendments at issue comprise, to some degree, a

consolidation of these three paths.

' Volume A-496, Connecticut Supreme Court Records and Briefs, Part 1, A-F, October Term,
1969, 1-62.

N
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A
B.ackground Facts
Motor vehicle racing and other related activities, .inc!uding camping, automobile shows,
and demonstrations of driving speed and skill have been conducted at the Site since 1957, At the
inception of such activities, the Town of Satisbury had no zoning regulations. In 1957, racing
and related activities occurred seven days a week. The oﬁeration of the race frack, existing as it
did prior to the inception of zoning regulations, was a preexisting, nonconforming use.
B
Adams v Vaill: The Injunction Action
In 1958, a pri;v'ate nuisance action, Adams v. Vaill, supra, Superior Court, Docket No.
CV-58-0015459-8, was brought against B. Franklin Vaill, the owne.r of the Site, and The Lime
Rock Corporation (LRC), the lessee of the Site and operator of the race track. The action was
brought by twerity-five individuals, mostly residents and property owners in the village of Lime

Rock, and two institutions, the Trinity Episcopal Church of Lime Rock (Church)® and the Lime

- Rock Cemetery Ixﬁprovement Association (Cemetery). The plaintiffs claimed that the use of the

race track constituted a nuisance, and they sought to abate this nuisance by means of permanent

 injunctive relief. Given that the injunction is the original source of regulation at the Site, it is

riecessary to undertake a careful review of the allegations in Adams.
The plaintiffs alleged that, for more than twenty-five years prior to 1957, the village of
Lime Rock was a “quiet, peaceful and secluded residential area” of Salisbury with little

commercial activity. Starting in early 1957, LRC used the Site as a sports car race track, hosting

2 Although the Town of Salisbury created a zoninig commission in 1955, it did not adopt zoning
regulations until June 8, 1959,

? The Church was not an original plaintiff, but was added shortly after the complaint was served.

3
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races and exhibitions almost every weekend when weather and driving conditions permitted.
Even when no formal events took place, drivers used the track to test their cars and practicé '
racing. This activity began as early as 9:00 a.m. and went as late as 11:00 p.m., and sometimes
lasted for up to ten consécutive hours. “[CJonsiderable noise,” arising from the racing activity,
included the roar of car engines when accelerating at high and low é_peeds, generally ‘;without
mufilers or other devices to silence” the engine exhé.ust; the revving of “unmuffled engines of \
cars at a stand still;” tile “loud screeching of tires and squealing of brakes;” the “noisy changing
of gears;” and announcements emanating from loudspeakers and amplifiers. The noise could
travel as far as two and one-half'to thrcé miles. While attending events at the track, racing fans
drove their own cars recklessly and without consideration of the righ_ts ;)f others, “often with loud
noises occasioned by operation with cut-outs or without mufflers.” The attendees also sped and
raced on public roads, and engaged in horn honking and other boisterous conduct. The racing
fans created such heavy traffic that the plaintiffs were denied normal acc;eés to and from their

| homes. The fans violated the plaintiffs’ property rights by trespassing on their land, turning
vehicles on their lawns, throwing beer caﬁs and other litter on private property, and “using [one
plaintiff’s] property to relieve calls of nature.” This behavior continued despite complaints to the
_ police. Noise associated with the racing activity prevented the plaintiffs from occupying their
homes with comfort and, in some instances, forced some plaintiffs to éither close all of their
windows and “retire to the basement” or to leave their homes. The noise was “annoying,
irri.tating and disturbing, both physically and emotionally,” and caused some of the plaintiffs to
be “seriously nervous and upset.” The noise menaced the health of the plaintiffs, lowered

property values, prevented homes from selling and being léased, and caused the Cemetery to

padlock its grounds on race days.
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The Church alleged that the arrival of racing fans “before, during and i@mediately after
the hours of worship,” and the attendant “noise, racket and behavior . . . intfude upon, disturb
and interfere with the conduct of worship of said Church, deter some of its communicants from
attending church services,” and “hamper [churchgoers’] acces]s to and egress from” the Church, -
thereby “endanger[ing] their safety.” 'fhe Church further alleged thai': it coﬁld no ionger schedule
religious rites on race days, and fhat the rectory’s inhabitants could not ﬁeaceﬁﬂly enjof their
home. |

The foregoing ailegatibns demonstrate that noisé was tb:e plaintiffs’ primary, although not

exclusive, grievance. On May 12, 1959, the court, Sheq, J, entered judgment for the plaintiffs by

granting a permailent injunction. The cotirt issued 2 memorandum of decision, setting forth its

- findings and holding that noise generated by the track’s operation constituted a nuisance.* More

speéiﬁca]ly, the court found that “{w]hen these races take place or when }he track is in use, the
noise and roar of car engines caused by the operation of the vehicles upon the track can be heard
for a considerable distance away. The track is constructed with a number of sharp curves and the
squealing of brakes, screeching of tires, and other noises emanating from the operation of the
cars upon the track can be heard throughout the Village of Lime Rock.” The court further found
that noise from the loudspeaker announcing aspects of the races “can be heard for some distance
awaiy.”

Notably, the court underscored the additional volume of noise that arose when car
engines were not mufflered, finding that during “weekdays the engines of the cars which are

_9perated upon the track are usually mufflered, but this is not uniformly true and the noise, of

* The court rejected the plaintiffs’ claims of motor vehicle violations and heavy traffic, finding
that many witnesses commended the State Police for their work in defusing these issues, The
court held that, “[a]t the present time there is little or no complaint about the traffic problem or
the manner in which it is handled.”
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course, is much greater when the engines are not mufflered.” The court also found that during
“racing events or speedl tests, and particularly on weekends, the events are often held with
unmufflered engines. These events cover an extended periocf of time. On certain occasions thc_:y
are carried on continuously for a period of hlours. The noise and sounds, particularly when the
vehicles are unmufflered, reach such intensity that they can sometimés be heard for some
distance beyon& the village depending upon the; wind and atmospheric conditions.”

After considering the legal standards relative to the creation of a nuisance, the court, once
again, emphasized the impact of unmufflered racing on its decision: “In applying these principles
of law to the case before us, it becomes evident at once that a single or isolated use of the race
track does not constitute a nﬁisance in and of itself. The noise becoxﬁcs irritating, annoying, and
disturbing to the cornfox:t of the c;ommunity when the race track ‘is used by uﬁmufﬂered engines

for an extended number of hours. In fact, there is little or no complaint to be made against the

" operations upon the track when it is used by vehicles which are mufflered.” After finding that the

“residents of Lime Rock often invite visitors and friends to spend the weekend there and to enjoy
the peaceful surroundings of the beautiful éountryside,” and that the “operation of the race track
on Sundays prov'es to be especially annoying and irritating to the plaintiffs,” the court prohibited
Sunday racing. The court then found that “the noise does not have the same effect on other days,
and the track' could be operated on every other day of the week provided, however, that the
events with unmufflered engines should be limited in number and space of time.”

Accordingly, the permanent injunction prohibited “[a]ll activity upc;n thetrack ...on -

Sundays;” limited mufflered racing to weekdays between 9:00 a.m. and 10:00 p-m., except for

5 Notably, the court did not find that unmufflered racing created additional traffic, or enhanced
air or light pollution because it was more popular than mufflered racing. This lack of findings is
relevant to certain of the Comm’n arguments, which will be addressed by this court later in this
memorandum of decision.
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six days per year when racing could continue beyond 10:00 p.in-.; and permitted unmufflered
racing; between specified hours only on Tuesdays and ten Saturdays each year (as well as the ten
Fridays tha; preceded those ten Saturdays for the purpose of preparing for the Saturday races),
and the following holidays between the hours of 9:00 2.m. aI;d 6:00 p.m.: Memorial Day, the
Fourth of July and Labor Day. The injunctioq also referred the parties to (.}eneral Statutes § 14-
80 (c) regarding what constituted “permissible mufflers.”
C
Salisb@ Zoning Regulations

Shortly after the Adams decision, on June 8, 1959, the Comm’n adopted zoning

. 1
- regulations and a zoning map. The zoning regulations placed the Site in the Rural Enterprise

(RE) District, and allowed race tracks as a permitted, as of right use within the RE District.

Salisbury Zoning Regé., § 8.1.17. The Site was the only race track operating in the RE District.

The regulations allowed a “track for racing motor vehicles, excluding motorcycles, to which
)
admission may be charged, and for automotive education and research in safety and for

- performance testing of a scientific nature.” Id. These regulations also permitted such accessory

uses as “grandstands, judges’ stands, automobile repair pits, rest rooms, lunch counters or stands
. . . use of the premises for automobile shows and exhibitions, for the sale of motor vehicles,
automotive parts and accessories and fuels, for manufacturing and automotive repair incident to

the other activities herein permitted, [and] may also include the production of television, motion

K pi.cture or radio programs and the use of necessary lighting and sound equipment therefor.” Id., §

8.1.17.7. Additionally, the regulations allowed racing “during such hours as are permitted by
statute.” Id. At that time, the controlling statute provided, in relevant part, that any “race, contest

or demonstration of speed or skill with a motor véhicle as 2 public exhibition . . . may be
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conducted at any reasonable hour on any week day or 'after the hour of two o’clock in the
afternoon of aniv Sunday, pro;ided no such race or exhibition shall take place conﬁa;'y to th_e
provisions of any city, borough or town ordinances.” General Statutes § 898c, as amended by
Public Acts 1939, No. 23. -
D
Modification of the Adams lInjunctién

Even though the Adams injunction was permanent, it was, nonetheless, modified several
times. The first modification occurred by way of a March 2, 1966 stipulation® further limiting the
use of the Site for J;'acing and related activity. Specifically, the stipulation p;:ovided that the
prohibition on Sunday racing applied to both “mufflered” ant';i “unmufﬂe-red racing cars;”
extended the Sunday prohibition to the “paddock areas;” added a definition of “racing car;” and
further limited the Friday unmufflered race preparation by specifying that “no qualifying heats or |
races shall be permitted on such Fridays.” Other activities, not part.of the original permanent
injunction, were incorporated, including a prohibition on revving or testing of any racing car
engines on Saturdays and permitted hoiidays before 9:00 a.m. and after 6:00 p.m., except for-the
transportation of the vehicles to and from the paddock areas or on their trailers. Such
transportation could not take place before 7:30 a.m. or after 7:30 p.m. The stipulation also
banned the use of loudspeakers at the track before 8:00 a.m. and after 7:00 pm.

The s‘econd modiﬁcatipn‘ resulted from the Adams plaintiffs’ July 29, 1968 motion for

modification to the 1966 version of the permanent injunction, The 1968 modification was sought

§ Neither the extant Adams v. Vaill Superior Court file nor the 1969 volume of the Supreme
Court Records and Briefs, which contains the appellate record for the 1969 Supreme Court |
decision in Adams v. Vaill, includes an underlying motion to modify the injunction. The court,
therefore, does not know whether the 1966 stipulation arose from motion practice or was simply.
an agreement among the parties that was placed before the court for its approval.

8
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on the basis of a 1967 amendment to General Statutes § 14:80 (c), which expanded the
mufflering requirement to all times and places rather than only when “operate& upé)n a street or
highway.” See Ada_ms V. Vaill, supra, 158 Conn. 481. The Adams plaintiffs ‘argued that, based on

this amendment, the court could modify the 1966 injunction to prohibit, at all times, the racing of
| unmufflered vehicles. Id,, 482. The court agreed and the ianunction was modified “to prohibif the
operation and use of unmufflered motor vehicles on the Lime Rock race track,” and the
defendants were ordered to “cease and desist immediately from sponsoring the racing of said.
unmufflered vehicles.” 4dams v. Vaill, Superior Court, judicial district of Litchfield, Docket No.
CV-58-0015459-8 (Augusf 28, 1968, Wall, J.); see Adams v. Vaill, supra, 482. This 1967
modification was upheld on appeal in 1969 by our Suﬁreme Court, despite its acknow]edgement
that § 14-80 ((':) had been amende;d in 1969 to all(;w unmufflered motor vehicie racing contests.
Adams v. Vaill, supra, 482—84, 484 n.1.7

B
' Appeals of Salisbury ZBA Decisions
Beginning in 1977, a series of appeals were taken from decisions of the Salisbury Zoning

Board of Appeals’ (ZBA) determination of what constitﬁted “permitted activities” at the Site,
The first such action, brought by the then-owner of the Site, the Lime Rock Foundation, Inc.
(Foundation), appealed an August 5, 1977 decision of the ZBA uphoiding the Comm’n’s
limitation on the number of campers at tﬁe Site to 1,000 at any given time. Lime Rock

Foundation, Inc. v. Zoning Board of Appeals, Superior Court, judicial district of Litchfield,

7 The Supreme Court cryptically noted that “[t]his subsequent amendment, however, does not
render the present appeal moot since it appears that there is litigation pending, the outcome of

, which is dependent, at least in part, upon the legality of the existing injunction as modified.” Id.
''Neither the existing Adams trial court file nor the Supreme Court Records and Briefs contain any
motions or pleadings that would inform this court as to the nature of this “pending litigation,”
although the Supreme Court was certainly awaré of it.

e e JA232 .o . e e



Docket No. CV-77-0016404-S. After the appeal was filed, the ZBA agreed to raise the limit to
1,500 campers at a time. Id. The Foundation claimed that the 1,500 person limitation was illegal,
arbitrary, and constituted an abuse of discretion because the track was a “valid nonconforming
use which cannot be limited in this manner.” Id.

Almost immediately after the Foundation filed its appeal, the Lime Rock Protection
Committee '(Co_mmittee) and individual neighbors of the track sued the Foundation and the ZBA,
'also alleging that the ZBA’s decision to raise the number of campers to 1,500 was illegal,
arbitrary, and not supported by recorci evidegce. Lime Rock Protection Committee v. Lime Rock  *
Foundation, Inc., Superior Court, judicial district of Litchﬁeld, Docket No. CV-77-0016416-S. .
In this appeal, the plaintiffs alleged that the Corﬁm’n, in an August 5, 1977 decision, issued a
ruling that camping at the track was “a permitted use of said propérty” subject to the following
limitations: (1) camping was confined to the infield; (2) camping could not include spectators;
and (3) camping could not exceed more than 1,000 campers at a time. The plaintiffs fl;.rther
alleged that, after the Foundation appealed the August 5, 1977 decision, the ZBA modified said
decision by (1) dispensing with the requirement that camping be confined to the infield; (2)
allowing campers to include spectators; and (3} increasing the allowed number of campers at any
one time to 1,500. The plaintiffs alleged that the ZBA acted illegally because (1) camping is not
a permitted use in the RE Zone, where the Site is located, and the zoning regulations do not
otherwise permit such a use and (2).the type of camping that existed ];Jrior to the 1959 zonigg
regulations was substantially different in nature, type and degree from that permitted by the -
ZB.A, in that pre-zoning camping (a) did not inlclude spectators; (b) was limited to the inﬂéld; © .
was limited to far less than 1,500 campers; (d) took place over shorter time periods; and (e) was

far less objectionable in nature. The plaintiffs further claimed that the ZBA’s action was illegal

10
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because it permitted a use not in harmony with the “general ﬁprposc of the Zoning Regulations
of the Town of Salisbury and is contrary to public policy,” and did not attempt to conserve the
public health, safety, convenience, welfare and/or property value of the plaintiffs and of other
‘Town residents. Finally, the plaintiffs alleged that the ZBA’s action was undertaken ﬁursuant to
“defective notice.
~ In the third action, filed in.1978, the Committee and two individuals brought another .
action against the Foundation and the ZBA. Lime Rock Protection Committee, Inc. v. The Lime
Rock Foundation, Inc., Supeﬁor Court, judicial district of Litchfield, Docket No, CV-78-
0016920-S. In the third action, the plaintiffs asserted that, at their request, the Comm’n had
issued, on May 20, 1975, an order enforcing a zoning regulation that required a buffer strip
between the race track and its neighbors, but that the Foundation did not comply with this order
and that the Coinm’n never enforcéd the order. The plaintiffs took an appeal see;king
enforcement of the order, which wég denied by the ZBA. The plaintiffs alleged that the actions of
the ZBA ‘were illegal becai:se (1) it failed to- require the Comm’n to enforce the buffer strip
regulation; (2) its action was not supﬁorted by record evidence; (3) it permitted a use not in
harmony with the general purpose of the zoning regulations and violative of public policy; (4) it
failed to considér public health, safety, convenience, welfare and/or property.values of the
plaintiffs and other Salisbury residents; and (5) it provided defective notice.
All three appeals were resolved by one stipulation for judgment dated May 31, 1979, with

judgment enteted in each file on Se‘ptember 19,1979 (ZBA Judgment).-The stipulation di& not

" mention any provision of the zoning regulations, but simply recited that the track’s owner was
p.ennitted to use the Site for camping for an unlimited number of spectators and participants at

any events held there, subject to the following restrictions: (1) camping was limited to the

11
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infield; (2) no non-official motor vehicles were allowed to be parked in the outfield, except
between 6:00 a.m. and 10:00 p.m.; (3) the track entrance running past the Reed Williams
property was closed between 11:00 p.m. and 6:00 am, to all campiné traffic; and (4) the 1978
case (Docket No, CV-78-0016920-S) was dismissed with prejudice. |

The judgment in each of the two 1977 cases (Docket Nos. CV-77-0016404-S, CV-77-
0016416-S), although identical in all significant respects, also augmented the stipulation by
construing “the non'confonning use” of the Site to permit camping by an unlimited num;r)cr of
spectators and participants as an accessory use to permissible car racing events subject to certain
restrictions, including: (1) camping and caméing vehicles were confined to the infield of the race
track; (2) no motor vehicles were to be parked in the race track outﬁeid between 10:00 pm and
6:00 a.m,, exc‘:ept for those on official track business, which had to i:)e'parked in the parking lot
area adjacent to the track office; and (3) the back road and the race track entrance, which ablztted
the Reed Williams property were to be closed, between 11:00 p.m. and 6:00 a.m., to all traffic
except for (*;mergency and service vehicles.

F
Zoning Regulation Amen_dments

Under the 1967 zoning reéulations, racing at the Site was a permitted use but, in 1975,
over the Site’s objection, the Comm’n voted to change it o use by special permit, There is no
evidence, howevér, that since this change, the Park or any of its predecessors have ever sought a
special permit for its main uses, i.e., racing and exhibitions. Moreover, despite this change, the
Site maintained its éharacter as a preexisting, nonconforming use because it was in operation

prior to the enactment of zoning regulations.

12
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In 1985, thé zoning regulations were agaiﬁ amended. Significantly, at this time, the basis
for the allowed raci.ng times pivoted from th_e relevant state statute to the permanent injunction.
Unlike the 1959 reglﬂatfons, which allowed racing during the hours permitted by statute, the
1985 amendment prohibited racing “except during such hours as are permitted by Coui't Order
dated 5/12/59.”

| The last version of the zoning regulations prior to the améndments at issue, the May 26,
2013 reguIatibns, specified that “[njo races shall be .conducted on any such track except during
such hours as are permitted by Court Order dated 5/12/59 and subsequent Court Orders on file in
the Planning and Zo?xing Office, or the Town Clerk’s Office.” The 2013 regulations did not
ilnclude a specific reference to days .of operation. Moreover, the 2013 regu]ations did not

incorporate, by reference, the ZBA Judgment and did not contain any provisions as to camping,

-parking, or traffic on access ways to the track.

The 2015 amendments were proposed by the Comm’n on or before July 20, 2015, and
adopted on November 16, 2015. Sections 221.1 and 221.3 of these amendments® are the subject
of the present appeal. These sections will be set forth in more detail in section IV (A) and (C) of

this memorandum of decision. !

¥ Several of the 2015 amendments are not at issue in the present appeal, including clarifying and
expanding a list of various uses that are incidental and accessory to a race track use; modifying

- the Table of Uses to specify that a race track is a use allowed by special permit in the RE

District; adding a definition of “motor vehicle” that is derived from state statute; and providing
that certain temporary uses associated with racing, even though not incidental or accessory
thereto, may be allowed by special permit. Moreover, initially, the 2015 amendments also added
Section 221.6, a severability clause, providing that, if one portion of the regulations were found
by a court to be invalid, all of the other provisions wéuld be invalid as well. The Park challenged
this section on appeal, and the Comm’n, in a public hearing on March 30, 2016, repealed Section
221.6. Therefore, Section 221.6 is no longer before the court on this appeal.

rs
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III
STANDARD OF REVIEW

As a threshold matter, aggrievement is a prerequisite to maintaining a zoning appeal, and
the P;cu'k bears the burden of proof that it is aggrieved by the CoM’n’s decision to amend its
regulations. Unless an appellant pleads and proves aggrievement, the case; must be stricken for
lack of subject matter jurisdiction. In the present case, the parties have stipulatéd to facts which
allow this court to make a finding that the Park is aggrieved. See Hughes v. Town Planning &
Zoning Commission, 156 Conn. 505, 509, 242 A.2d 705 (1968); Hendel’s Investors Company v.
Zoning Board of Appeals, 62 Conn. App. 263, 270-71, 771 A.2§1 182 (2001); R. Fuller, 9A
Connecticut Practice Series: Land Use Law and Practice (4th Ed. 2015) § 32:3.

A local zoning commission, acting in a legislative capacity, has broad authority to enact
or amend Zoning regulations. Profect Hamden/North Haven from Excessive Traffic & Pollution,
Inc. v. Planning & Zoning Commission, 220 Conn. 527, 542, 600 A.2d 757 (1 991); Arnold

Bernhard & Co. v. Planning & Zoning Commission, 194 Conn. 152, 164, 479 A.2d 801 (1984).

_‘Acting in such legislative capacity, the local board is free to amend its regulations whenever

time, experience, and responsible planning for contemporary or future conditions reasonab{y
indicate the need for a change.” (Internal quotation marks omitted.) Protect Hamden/North
Haven from Excessive. Traffic & Pollution, Inc. v. Planning & Zoning Commission, supra, 543,
The broad discretion of local zoning authorities acting in their legislative capacity is not,
however, unlimited. Damick v, Planning & Zoning Comr;eission, 158 Conn. 78, 83, 256 A.2d 428
(1969). “Zoning is an exercise of the police power. . . . As a creature of the ;fate, the. .. ftown

. whether acting itself or through its planning commission,] can exercise only such poweré as are

expressly granted fo it, or such powers as are necessary to enable it to discharge the duties and
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carry into effect the objects and purposes of its creation. ... . In other words, in order to determine

i

whether the regulation in question was within the authority of the commission to enact, we do

not search for a statutory prohibition against such an enactment; rather, we must search for
statutory authority for the enactment. . . . If the legislation is [a zoning] ordinance, it must
comply with,.and serve the purpose of the statute under which the sanction is ciaimed forit. ...
A local zoning commission is subject to the limitations prescribed by law [and] [t]he power to
zone [is] not absolute but [is] conditioned upon an adherence to the statutory purposes to be
served;” (Citations omitted; internal quotation" marks omitted.) Builders Service Corp. v.
Planning & Zoﬁfng Comhﬁission, 208 Conn. 267, 274-75, 545 'A.2d 530 (1998).

Judicial review of a decision to amend zoning regulations is limited. Protect

Hamdén{North Haven from Excessive Traffic & Pollution, Inc. . Planning & Zoning

Commission, supra, 220 Conn. 542, “[1]t is not the function of the court to retry the case.

Conclus'%ons reached by the commission must be upheld by the trial'court if they are reasonably
supported by the record. The credibility of the witnesses and the determination of issues of fact
are matters solely V\fithin. the province of the agency. The question is not whether the trial court
would have reached the same conclusion but whether the record before the agency supiaorts the
decision reached.” (Internal quotation marks omitted.) Id., 542-43. A local zoning board’s
“legislative discretion is ‘wide and liberal,” and must not be disturbed by the courts unless the
party aggrieved by that decision establlshes that the commission acted arbltranly or 11!egally ”
(Internal quotation marks omitted.) Id., 543; see Stz'les v. Town Council, 159 Conn. 212,218-19,
268 A.2d 395 (1970) (“[c]ourts cannot substitute their judgment for the wide and liberal
discretion vested in the local zoning authority when it is acting within its prescribed legislative

powers”), “Courts will not interfere with . . . local legislative decisions unless the action taken is
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clearly contrarf to law or in abuse of discretion. . . . Within these broad parameters, [t]he test of
the action of the commission is twofold: (1) The zone change must be in accord with a
comprehensive plan, General Statutes § 8-2 . . . and (2) it must be reasonably related to the
normal police power pm-poses enumerated in § 8-2 . . . .” (Citations omitted; internal quotation
marks omitted.) Protect Hamden/North Haven ﬁ‘or;z Excessive Traffic & Pollution, Inc. v.
Planning &Z‘oning Commission, supra, 543-44; see Arnold Bernhard & Co. v. Planning &

Zoning Commission, supra, 194 Conn. 159 (“General Statutes § 8-2 delegates broad authority to

municipalities to enact local zoning regulafions”). /

“Where a zoning agency has stated its reasons for its actions, the court should determine
only whether the assigned grc;unds are reasonably supported by the record and whether they are
pertiﬁent to the considerations which the authority was required‘ to apply under the zoning
regulations. . . . The zone chaﬁge must be sustained if even one of the stated reasons is sufficient
to support it. . . . The principle that a court should confine its review to the reasons given by a
zoning agency does not apply to any utterances, however incomplete, by the members of the
agency subsequent to their vote, It applies where the agency has rendered a formal, c.rfﬁcial,
collective statement of reasons for its action. . . . [Hjowever . . , the failure of the zoning-agency
to give such reasons requires the court to search the entire record to find a basis for the

commission’s decision.” (Citations omitted; internal quotation marks omitted.) Protect

. Hamden/North Haven from Excessive Traffic & Pollution, Inc. v. Planning & Zoning

-Commission, supra, 220 Conn. 544,

Applying these principles to the present case, the scope of this court’s review of the 2015
amendments to the zoning regulations is, therefore, quite limited. This court must uphold the

amendments and deny the appeal if even one of the Comm’n’s officially proferred reasons is
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reasonably supported by the record, provided that the amendments are based upon the statutory
purpose of zoning and are neither arbitrary nor illegal. While this formulation sounds simple, its .
application in the preset case is complex, especially with regard to the Park’s preemption

arguments concerning Sunday racing and the regulation of noise.

v
PARTIES’ ARGUMENTS
The Park asserts that the Comm’n acted illegally, wbiﬁaﬁly, caﬁriciously and in abuse of
its discretion in the following ways:” (1) The limitations on.days and houré of racing and race car
activities violate and are preempted by General Statutes § 14-164a (“motor vehicle :acmg”) (2)
the amendments attempt to regulate noise in an improper fashmn (3) no record evidence
supports the amendments; (4) the amendments violate General Statutes § 8-2 (a) because they are

N

not in conformity with the Town’s comprehensive plan; and (5) the amendments constitute

.illegal spot zoning, target a single pl:operty owner and regulate the user, not the use, of the

property. The Park also argues that the Comm’n acted in excess of its statutory authority in three
ways. First, it improperly “cut and pasted” provisions from the injunctive orders and the ZBA
Judgment into the 2015 amendments because it considered these provisions already part of the |
zon'ing scheme and to which the parties were previously subject. Accordingly, the Park asserts,
the Comm’n did -not allow testimony on the substance of the “cut ar_1d pasted” p;ovisions.

Second, the amendments are not supported by any legitimate land use basis, and third, by

® Although the Park originally mounted other attacks on the amendments, not all were briefed,
including an improper notice argument and an argument that the new regulations required the
Park to seek a special permit for activities it undertook prior to these amendments. The court will
not consider these abandoned arguments.
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requiring a special permit to amend the regulations, the Comm’n specifically exceeded its
statutory authority under § 8-3 (c).

In contrast, the Comm’n argues that the amendments concerning t.he track’s hours of
operation are not preempted by or itreconcilably in conflict with General Statutes § 14-164a; the
Hamendménts do not constitute illegal noise regulations, and, in fact, the limitations on |

unn;ufﬂcrcd racing are not even attempts to regulate noise; the amendments have support in the
administrative record; there is a legitimate land use basis for the amendments; it acted within its
authority in addressing how certain standards in the regulations may be amended; the Park has
not sustained its burden to prove that the amendments do not conform to the Town’s
comptehensive plan; and the amendments do not constitute spot zoning, target a single proiaerty
owner, or seek to regulate a user rather than a use. ;
Additionally, the Council contends that several of‘ the Park’s claims are abandoned for
failure to brief; the Park’s prior stipulation to limits on Sunday racing and hours of operation act
as a waiver to any current challgnge thereto; the Comm’n’s actions in limiting Sunday racing are
not preempted by Genel:ral Statutes § 14-164&; the amendments do not impermissibly reéulate
noise; and state law allows the 'Comm’ﬁ to regulate the use of the track by. special permit.
N v |
‘ DISCUSSION
The Park’s arguments that concern general land use issues, such as those pertaining to a
legitimate land use basis for the amendments and record evidence in support of the amendments
can be dealt with summarily. Many of these arguments spring from the Park’s perception that the
| Comm’n merely cut and pasted provisions from the permanent injunction.a.nd the ZBA Judgment

into the zoning regulations.
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At first blush, these arguments seem to have some merit. Comments of individual
Comm’n members, made prior to the formal vote in favor of the amendments, reveal that some
members felt that their charge involved nothing more than cuuiné and pasting. Based on the
belief of some Comm’n members ihgt they were simply codifying the existing zoniné écheme,
one Comm’n member issued stern wamnings at the beginning of the public hearings that the
Comm’n would not hear any testimony regarding the impact of the Park on townsfolk. This
;nember ev1:nced a belief that all provisions of the afnendments before them were already —
i.ncorporated by reference into the existiné, zoning regulations. As a result, the action being taken
by the Comm’n was si.mply the admi_nfst:ative task of spelling out each such provision in the
regulations to obviate the need for an individual to obtain a copy of the most recent injunction
from the Superior Court or the Town Clerk’s office to find out what was incorporated by
reference into the regulations. This belief, however, was mistaken. While the 2013 regulations
did incorporate the injunction’s restrictions on hours of racing, those regilations did not _
incorporate the injunction’s restrictions on days of racing, or the 1979 ZBA Judgment’s
restrictions on camping and traffic.

Nonetheless, these erroneous beliefs of individual members of the Comm?n are not a
sufficient basis upon which this court could sustain the Park’s appeal, First, despite the
Comm’n’s expressed intent to limit the testimony, i, in fact, took voluminous evide‘,’nce:, and
public commentary related to the essential issues at dispute in the present appeal, including, but
not limited to, noise, traffic, and days of racing. Second, this court must disregard comments by -
Comm’n members during the public hearing, prior to the formal vote to amend. See Profect
HamdeWorth Havenﬁ'am Excessive Traffic & Pollution, Inc. v. Planning & Zoning

Commission, supra, 220 Conn. 544, Third, the Comm’n’s formal statement of reasons contains at
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least c;ne legitimate Jand use basis for the amendments under § 8-2, to wit, that the pro;)osed
amendments éupport public ilealth and safety, an,d préserve property values. Persuasive evidence
was taken during the public hearing to supp.ort this réason and to underscore the impact that the
Site has on the value of swrounding properties. “If any one [reason] supports the action of the
commission, the plaintiff must fail in his appeal.” Zygmont v. Planning & Zoning Commission,
152 Conn, 550, 553, 210 A.2d 172 (1965). Section 8-2 exp.ressly recognizes that the promotion
of health and safety and the preservation of property values are two purposes of zoning
regulations.'® “Zoning legislation has been upheld with substantial uniformity as a legitimate
subject for the exercise of the police power when it has a rational relation to the public health,
safety, welfare and prosperity of the community and is not in plain violation of constitutional -
provision, or is not such an unreasonable exercise of this power.as to become arbitrafy,
destructive or confiscatory.” (Internal quotation marks omitted.) Builders Service Corp. Inc. v.
Planning & Zoning Commission, sup;:a, 208 Conn. 283. Accordingly, this court finds that the
foregoing articulated reason for the 2015 amendments is valid, is reasonably supported by the
record and is pertinent to the considerations the Comm’n was require_d to apply under the zoning
regulations. See Fuller,l 9A. Connecticut Practice Series: Land Use Law and Practice (4th Ed.
2015) § 33:2. .

Therefore, the Park cannot succeed on its arguments that (1) fhe “cutting and pasting” of the
injunction into the regulations was improper; (2) the Comm’n generally actéd outside of its
statutory authority; (3) no legitimate land use basis was provided for the amendments; and (4) no

Al

record evidence supported the amendments.

' Section 8-2 (a) provides, in relevant part, that zoning regulations “shall be designed to . . .
promote health and the general welfare” and that “[sjuch regulations shall be made with
reasonable consideration as to the character of the district and its peculiar suitability for
particular uses and with a view to conserving the value of buildings. . . .”

20

1A243




Similarly, the. coulrt finds no merit in the Park’s arguments that the amendments constitute
illegal spot zoning or that the Park was singled out for unfair treatment. Spot zoning is “the
reclassification of a smail area of land in such a manner as to disturb the tenor of thevsurrounding
neighborhood. . . . Twé elements must be satisfied before spot zoning can be said to exist: First,
the zone change must concern a small area of land. Second, the change must be out of harmony
- with the comprehensive plan for zoning adopted to serve the needs of the communify as a whole.
. . . The vice of spot zoning lies .in the fact that it singles out for special treatment a lot or a small
area in a way that does not further such a [comprehensive] plan.” (Internal quotation marks
omitted.) Gaida v. Planning & Zoning Commission, 108 Conn. App. 19, 32, 947 A.2d 361, cert.
denied, 289 Conn. 922, 958 A.2d 150 (defendant’s petition for cert.), 289 Conn. 923, '958 A.Zd
151 (plaintiffs’ cross-petition for cert.) (2008); see Delaney v. Zoning Board of Appeals, 134
Conn. 240, 245, 56 A.2d 647 (1947) (“‘stot zoniﬁg,’ oL if pt‘armitted, must often involve unfair
and unreasonable discrimination and necessarily defeat, in large measure, the beneficial results
of zoning regulation”). “Spot zoning is impermissible in this state.” (Internal quotation marks
omitted.) Gaida v. Planning & Zoning Commission, supra. “The obvious purpose of the
- requirement of uniformity in the regulations is to assure property owners that there shall bel no
improper discrimination, all owners of the same class and in the same district beiﬂg treated
alike.” (Internal quotation marks omitted.) Id., 33.

bn this appeal, the Park did not sustain its burden to éonvince the court that the
amendments constituted the reclassification of a small area of land so as to disturb the ‘tenor of
the surrounding neighborhood. Gaida, supra. Moreover, ghis court finds that the 2015

amendments are in cohformity with the Town’s comprehensive plan.
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“A cqmprehensive plan has been defined as a géﬁeral plan to control and direct the use
and development of property in a municipality or a large part thereof by dividing it into districts
according to the present and potential nse of the properties.” (Internal quotation marks omitted.)
Protect Hamden/North Haven from Excessive Traffic & Pollution, Inc. v. Planning & Zoning
Commission, supra, 220 Conn. 551. “In the absence of a formally adopted coxﬁprehensivc plan, a
town’s comprehensive plan is to be found in the scheme of the zoning regulations themselves.”
(Internal quotation marks omitted.) Id. Here, the cox‘lclusion reached by the Comm’n that the
2015 amendments were consistent with the Town’s comprehensive plan is reasonably supported
by the record. Moreover, public health and safety, and preservation of property values are clearly

within the purposes contemplated by § 8-2."' The Park did not sustain its burden to convince

the court that the amendments were discriminatory or out of harmony with the comprehensive

" plan of zoning adopted to serve the needs of the town.

For these feasons, the court finds that the Park did not sustain its burden to prove that the

regulations as a whole constituted spot zoning or were discriminatory. '

The court will now address, in turn, the Park’s arguments that the amendments are, in

part, violative of, or preempted by, a state stafute; an unlawful regulation of noise; and in excess

of the Comm’n’s statutory authority.

' ‘Although the Park also argued that the amendments were not in conformance with the Town’s
Plan of Conservation and Development, the Comm’n heard record evidence adduced from
Martin J. Connor, AICP, to the contrary. The Comm’n found this evidence to be credible and
persuaswe and the court cannot substitute its judgment for that of the Comm’n in regard to this
issue. Stiles, supra.
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A
Days of Racing and Preemption
1t is the Park’s position that the restrictions placed on days of racin;g and rac‘.ing activities
violate and are preempted by General Statutes § 14-164a (a). The Park argued that the amended
regulatiops “include extensive illegal restrictions on déys and hours of ‘races,’” and specifically,
-that “Section 221.1‘(2) festricts ‘activity’ with ‘unmufflered racing car ehgincs’ to Tue;day
afternoons and ten Fridays and Saturdays.”

Before addressing the merits of this argument, the court will first tackle the argument
made by the Council and the Comm’n that the Park waived its right to oppose the amendments
that prohibit Sunday racing or racing on other days of the week. This court finds no merit in
these arguments. First, the argument by the Council and Comm n that the 2013 regulatlons
limited only days of racing is clearly rebutted by-its plain language that “[n]o races shall be
conducted on any‘ such track except during such hours as are }Sennitted by Court Order 5/12/59
and subsequent Court Orders t;n file in the Planning ar;d Zoning Office, ot the Town Clerk’s
Office.” Thus, the 2013 regulations limited-hours, but not days, of racing. This court finds
equally unpersuasive the Council’s argument that the Park waived its right to contest the Sunday
rac;ing amcndn';ents because it, or its predecessors, agreed, as part of previous amendments to the
injun.ction order, to limitations.on Sunday racing. Putting aside for the moment the very real
issue of whether the Park’s predecessors had the legal authority to waive the Park’s rights to
assert legal arguments, th;: Park’s predecessors did, in fact, fight, albeit unsuccessfully, for
Sunday racing in the initial ddams hearing: The issue of Su.ndaj‘r racing was decided by J’udg;e
Shea rather than stipulated to by the Park’s predecessor in interest. Moreover, the stipulated

amendments to the injunction order that came later did not relate to the fundamental issue of .

3
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Sunday racing. To the extent the Park or its predecessor stipulated to other, unrelated restrictions
on the use of the Site, such as number of campers, that stipulation cannot bind the Park in
perpetuity to a prohibition of Sunday racing. Additionally, as the court will discuss at the end of
this decision, regulation that results from a private nuisance lawsuit is different in naturc; from
that which results from zoning regulations. The court finds zthat the Park hals not waived its rights
to oppose the 291 5 amendments that prohibit Sunday racing or racing on other days of the week.
The Park’s subst;ntive argument is that the prohibition on Sunday ‘racing, set. forth in
section 221.1 of the 2015 amendments is either preempted by, or violates, Gener;il Statutes §14-
164a. Our Supreme Court has provided extensive guidance on the law of preemption, “The State
may regulate any business or the use of any property in the interest of the pubﬁc welfare or the
public convenience, provided it is done reasonably.” (Internal quotation marks o'mitte&.) Modern
Cigarette, Inc. v. Orange, 256 Conn. 105, 118, 774 A.2d 969 (2001). “[I]n determining w}.1ether
a local ordmaﬁce is preempted by a state st-atute, fthe court] must consider whether the legislature.
has demonstrated an intent to occupy the entire field of regulatiqn on the matter or whether the
local ordinance irreconcilably conflicts with the statute.” Id., 119. “Whether the legislature has
. undertaken to occupy exclusively a given field of legislation is to be detem.ﬁned in every case
upon an analysis of the statute, and the facts and circumstances upon which it intended to
operate.” (Internal quotation marks omitted.) Bencivenga v. Milford, 183 Conn. 168, 176, 438
A.2d 11174 (1981). “Whether an ordinance conflicts with a statute or statutes can only-be
-determined by reviewing the policy and purposés behind the statute and measuring the degree to
which the ordinance frustrates the achievement of the state’s objectives.” Modern Ciéarette, Inc.
v. Orange, supra. “Therefore, [t]hat a matter is of concuﬁent state and local concern is n6

impediment to the exercise of authority by a municipality through the enactment of an ordinance,
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so long as there is no conflict with the state legislation.” Id. “Whether a conflict exists depends
on whether the ordinance permits or licenses that which the statute forbids, or prohibits that
which the statute authorizes.” Id., 120. |

- To decide whether the amendments are preempted by or violaté General Statutes §14-
‘ 164a, the court must review the, Ianguhge of each.

As set forth immediately below, the 2015 amendments address the days of the week on
which motor vehicle racing may take place as follows. The 2015 amendments clearly prohibit
all racing on Sunday. In addition to the Sunday prohibition, the 2015 amendments also prohibit
mufflered racing on Saturdays in the following way. The amendments state that “[n]o motor
vehicle races shall be conduc.:ted on any frack except in accordance with the following
parameters....” and th-en proceed to state that 'activity with nllufﬂ.ered car engines shall be
permitted “on any weekday;” Weekdays include Mondays through Fridays. Therefore, no
mufflered race activity may take place on Saturdays. The 2015 amendments also place extensive ’
limitations on the days of the week on which unmufflered racing can take place. Significantly,
unmufflered racing may only take place, for example, on ten Saturdays per calendar year,
Because mufflered racing is only permitted on weekdays, and not, therefore, on Saturdays and
blecause unmufflered racing may only take place on ten Saturdays in one year, the regulations
operate to limit car racing to ten Saturdays per year.

Section 221.1 provides, in relevant part, as follows:

A track for racing motor vehicles, excluding mbtorcycles, as well as for

automotive education and research in safety and for performance testing of a

scientific nature, private auto and motoreycle club events, car shows, and certain

other events identified in section 221.2 are permitted subject to the issuance of a

special permit in compliance with the procedures and standards of these
regulations and also subject to the following:
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(a) No motor vehicle races shall be conducted on any such track except in

- accordance with the following parameters [footnote 1 is then inserted which reads
as follows: FN 1. The parameters set forth herein are identical to those set forth in
the Amended stipulation of Judgment entered by the Court, Dranginis, J., on
March 21, 1988 in the civil action, Ann Adams, et al. v, B, Franklin Vaill, et al.,
CV No. 15,459 (Judicial District of Litchfield at L1tchﬁeld), which parameters
were previously incorporated by reference in the zoning regulatlons]

(1) All activity of mufflered or unmufflered racing cars upon the asphalt track or
in the paddock areas shall be prohibited on Sundays.

(2) Activity with mufflered racing car engines shall be permitted as follows: (A)
On any weekday between 9:00 a.m. and 10:00 p.m. provided, however; that such
activity may continue beyond the hour of 10:00 p.m. without limitation on not
more than six (6) occasions during any one calendar year. (B) Permissible
mufflers are those which meet the standards set forth in Section 14-80(c) of the
General Statutes of Connecticut, Revision of ‘1959, or as the same may be
amended from time to time.

(3) Activity with unmufflered racing car engines shall be peimitted as follows:
(A) On Tuesday afternoon of each week between 12:00 noon and 6:00 p.m. (B)
On Saturdays, not more than ten (10) in number each calendar year, between the
hours of 9:00 a.m. and 6:00 p.m. (C) On the ten (10) Fridays which precede the
said ten (10) Saturdays between the hours of 10:00 a.m. and 6:00 p.m. for the
purpose of testing, qualifying or performing such other activities as may be -
necessary or incidental to the direct preparation for races on the Saturdays
specified, provided that no qualifying heats or races shall be permitted on such
Fridays. (D) In such event the scheduled activity for any of the said ten (10)
Saturdays must be rescheduled for a “rain date”, then said “rain date and the
Friday preceding it shall not be considered as one of the ten (10) days referred to
in Paragraphs b) and ¢) above. (E) On Memorial Day, Fourth of July and Labor
Day between the hours of 9:00 a.m. and 6:00 p.m. (i) In the event any of the
holidays falls on a Tuesday, Thursday or a Friday, there may be unmufflered
activity on the day preceding the holiday between the hours of 12:00 noon and
6:00 p.m., but in the event the permissible unmufflered activity of the Tuesday
next preceding the holiday shall be forfeited, (ii) In the évent any of said holidays-
falls on a Sunday, the next day (Monday) will be considered the holiday for these

purposes: (iii) In no event shall’ any such holidays increase the number of
Saturdays of permissible uwmnufflered activity beyond ten (10) as provided in
Paragraph b} above.

The court now moves to review the language of General Statutes §14-164a. The parties

- sharply disagree on the meaning of this statute. Accordingly, this court begins its preemption
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analysis by gleaning the meaning of General Statutes § 14-164a through the familiar process of

statutory interpretation.

“The process of statutory interpretation involves a reasoned search for the intention of the
legislature . . . . In other words, we seek to determine, in a reasoned 1;1anner, the meaning of the
statutory langnage as applied to the facts of this case.” (Internal quotation marks omitted.) Cox
Cable Advisory Coz;ncil v. Dept. of Public Utility Conirol, 259 Conn. 56, 63, 788 A.2d 29, cert.
denied, 537 U.S. 819, 123 S. Ct. 95, 154 L. Ed. 2d 25 (2002). In seeking to determine that
meaning, General Statutes § 1-2z directs us to first consider the words of the statute. State v.
Heredia, 310 Conn. 742, 756, 81 A.3d 1163 (2013). “We seek the intent of the legislature not in
what it meant to say, but in what it did say.” (Internal quotation marks omitted.) Sanzone v.
Board of Polfce Commissioners, 219 Conn. 179, 187, 592 A.2d 912 (1991). “[T]he actual intent,
as a state of mind, of the members of a legislative body is immaterial, -even if it were
ascertainable.”. (Internal quotation marks onﬁtted.) Id.

“If, after examining such text and considering such relationship, the meaning of such text
is plain and unambignous and does not yield absurd or unworkable results, extratextual evidence
of the meaning of the statute shall not be considered.” (Intemal'quotation marks omitted.) State
v. Heredia, supra, 310 Conn, 756. “When a statute is not plain and unambiguous, we also look
for interpretative guidance to the legislative history and circumstances surrounding its enactment,
to the legislative policy it was designed to implement, and to its relationship to existing
legislation and common law principles governing the same general subject matter.” (Internal
quotation marks omitted.) Id. |

In accordance with General Statutes § 1-2z, this court begins its analysis with the text of

Genera) Statutes § 14-164a (a): “No person shall operate a2 motor vehicle in any race, contest or
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demonstration of speed or skill with a motor vehicle as a puic»lic exhibition except in accordance
with the provisions of this section. Such race or exhibition may be co'nduc.ted at any reasonable
hour of aﬁy week day or after twelve o’clock nooﬁ on any Sunday. The legislative body of the
city, borough or town in which the race or exhibition will be held may issue a permit allowing a
start time prior to h;lelve o’clock noon on any Sunday, provided no such race or exhibition shall
take place contrary 1o to the érovisions of any city, borough or town ordinances.” Although
mindful of the axiom that no sentence in a statute can be read in isolati.on, Lackman v. McAnuIty,
_ 324 Conn. 277, 287, 151 A.3d 1271 (2016), a careful examination of the three individual
sentences, in the context of the other sentences found in this portion of subsection (a) will help
unlock the meaning of subsection (a). |

The first sentencé states that “[n]o person shall opera;te a motor vehicle in any race, |
contest or demtonstration of speed or skill with a motor vehicle as a public exhibition except in
accordance vﬁth the provisions of this section.”

The second sentence provides that “[sjuch race or exhibition may be conducted at any
reasonable hour of any week day or after twelve o’clock noon on any Sunday.” The statute does
not define the word “such,” but, in accordance with General Statutes § 1-1 (a), this court loo‘ks to
“the common understanding expressed in dictionaries in order to afford the term its ordinary
meaning.” Lackman v, McAnulty, supra, 324 Conn. 287. “The 'word “such’ has been construed as
an adjective referring back to and identifying something previously spoken of; the word
naturally, by grammatical usage, refers to the last antecedent.” (Internal quotation marks
omitted.) Id. “The accepted dictionary definitions of ‘such’ include ‘having a quality alrealldy or
just specified,” ‘previously characterized or specified,’ and ‘aforementioned.’” (Intérnal

quotation marks omitted.) Id. Mindful of the dictionary definition, and when read contextually
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and in accordance with applicable grammatical rules, “such race or exhibition” refers thf: reader

back to the kinds of “race” and “exhibition” described in the preceding sentence. Quite clearly

_ then, “such race or exhibition” in the second sentence refers to “any race, contest or |
demonstrf;ltion c;f speed or skill with a motor vehicle as a public exhil;ition,” as stated in the first
sentence. Further, the word “may’ has several functions, and in the context Qf the second
sentence, the word “may” denotes a grant of statutory authority. See Black’s Law Dictionéry (8th
Ed. 2004) p. 1000 (defining “may” as “[tJo be permitted to”).iHarmorﬁzing the first and second
.sentences, it is permissible to conduct a race, or any contest or demonstration of speed or skill |
with a motor vehicle at any reasonable hour of any week day or after twelve o’clock noon on any
Sunday.

The third sentence provides tﬁat “[t]he legislative body of the city, borough or town in
which the race or 'exhib.ition will be held may i_ssue a permit allowing a start time prior to twelve

. o’clock noon on any Sunday, provided no such race or exhibiﬁon shall take place contrary to the
provisions of any city; borough or town ordinances.” The construction of this third sentence’

\ requires this court to seek guidance from traditional rules of English grammar. See, e.g., Indz'én
Spring Land Co.v. Inland Wetlands & Watercourses Agency, 322 Conn. 1, 14—36; 145 A.3d 851
(2016). Sentence three coﬁsists of two clauses: an independent clause (“[t]he legislative body of
the city, borough or town in which the race or exhibition will be held may issue a penﬂt
allowing a start time prior to twelve o’clock noon on any Sunday™) that, were it not for the
second clause; could stand alone as a complete thought, and a subordinate, adverb clause
(“provided no such race or exhibition shall take place contrafy to the provisions of any city,
borough or town ordinances”) that is dependént upoﬁ the main clause for its meaning and thus

cannot stand by itself. See B. Garner, The Red Book: A Manual on Legal Style (2d Ed. 2006) §

29

JA252



10.48,\ Pp. 179-80. The relationslllip between the two clauses is shown by the subordinating
conjunction -“provided” and signals that the subordinate, adverb ciause places a condition on the
operation of the independent clause. See Black’s Law Dictionarg;', supra, p. 1261 (defining
‘;provided” as a conjunction ﬁemhg “[o]n the condition or understanding;” or “[e]xcept™).

Thus, application of the normal rules of English grammar dictates the following
construction: a local legislative body has the autﬁority to issue 'a permit allowing a race or
exhibition to be held prior to 12 p.m. on Sunday, but this authority is limited by the condi_tiqn
that “éuch race or exhibition” cannot be held in violation ;)f aﬂy local ordinance. F iﬁally, careful
interpretation leads this court to conclude that the adjecf.tive “such” in the subordinate clause of
sentence three refers the reader back to its 'unmcdiate antecedént, the “race or exhibition” that
may be held before noon on Sunday referred to in the independent clause of the third sentence.
Lackman, supra.

Consequently, by its plain lahguage, General Statutes § 14-164a (a) allows a race, contest
or demonstration of speed or skill with z;_ motor vehicle as a public exhibition to be conducted at .
any reasonable hour of any week day or after twelve o’clock noon on any Spnday. It further
. allows a local legislativg body to issue a permit anthorizing a race or exhibition to be held prior
to 12'p.m. on Sunday. However, that grant of authority to the local legislative body is limited by
the con&ition that a race or exhibition can only Ee conducted prior ta 12 p:m. on Sunday if it does
ot violate anf local ordinance. |

Contrary to the Comm’n’s argument, there is no reasonable construction of General
S'tétu}:es § 14-164a (a) that results in the subordinate, adverb clause in the third sentence
(“provided no such ra;:e or exhibition shall take place éontrary to the provisioné of any city,

borough or town ordinances™) placing a condition on thé operation of the second sentence (“Such
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. race or exhibition may be conducted at any reasonable hour of any week day or after twelve
o’clock noon on any Sunday™). The plain language of a statute can be revealed by the -

‘ legislature’s choice of sentence structure and use of punctuation. See, e.g., Indian Spring Land
Co. v. Ir;;rland Wetlands & Watercourses Agency, supra, 322 Conn. 14-16; see also Lieb v. Dept.
of Health Services, 14 Conn. App. 552, 559, 542 -A.2d 741 (1988) (“courts must presume that the
legislature incorporated the purpose of the statute in every sentence, clause, phrase and item of
i;unctuation of the statute™). Indeed, the plain meaning of a statute “will typically heed the
commands of its punctuation.” (Internal quotation marks omi';ted.) Indian Spring Land Co. v.
Inland Wetlands & Watercourses Agency, supra, 14.

Here, the drafters clearly created two sentences, separated by a period for punctuation.
By use of a period, each sentence contains an independent, complete thought. The grammar,
syntax and puncthation of subsection (a) compel the conclusion .that the drafters did not intend
for sentence three’s subordinate clause to be carried past its intended destination, i.e., the
independent clause that comes before the subordinate clause in the third sentence, so as to
modify or limit anything in the second sentence. B;y use of the end punctuation, th;a period, the
legislature created a distinction between the statﬁtory authorization to conduct races and
exhibitions at reasonable; times, and the power of local legislaﬁve bodies to regulate Sunday
racing prior to noon. If the legislature had intended to vest local legislative bodies with the powér
to regulate all days and times of racing, it would have drafted the statute differently. See Windels
v. Environmental Protection Commission, 284 Conn. 268, 299, 933 A.2d 256 (2007) (legislature
knows how to convey its intent expressly); see, e.g., Indian Spring Land Co. v. Inland Wetlands
& Watercourses Age}_qcy, supra, 322 Conn. 16 (Iegislatufe could have used comma to separate

terms if it intended a different result). This coust is constrained to read the statute as written, and,
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as dictated by its punctuation, structure and grammat, Generall Statutes § 14-164a (a) does not
allow a local legislative body to limit the days and times of racing, other than to allow racing
before noon on Sunday on the condition that such earlier racing time complies with local
ordinances.

This conclusion is buttressed by the evolution of General Statutes § 14-164a over time,
and by the legislative h:isto;'y of the language at issue in this case. Originally enacted in 1935 as
General Statutes § 898c, the statute did not address days or times of racing but provided only that
“[n]o person shall operate a motor vehicle in any race or speed contest, open to the public and to
which an admission fee is charged, unless the commissior'ler of state police shall have issued a

"certificate approving such race or contest,”

In 193 9, the legislature amended the statute to provide, in more specific detail, that any
person desiring to manage, operate or conduct a réce or exhibition was required to make an
application in writing to the commissioner of state police, sletting forth in'detail, inter alia, the
time of the proposed race or exhibition. See Public Acts 1939, No. 23. The 1939 revision also
provided the commissioner of state police with the authority to “issue a permit naming a definite
date for such race or exhibition, which may be conducted at any reasonable hour on any week
day or aftér the hour of two o’clocic in the afternoon of any Sunday, provided no such race or
exhibition shall take place céntrary to the provisions of anycity, borough or town ordinances.”
Public Acts 1939, No. 23. |

' The clause, “which may be conducted at any reasonable hour on any week day or after
* the hour of two o’clock in the afternoon of any Sunday,” is non-restrictive, as evidenced by both

the introductory term “which” and its separation from the beginning and end of the sentence by
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commas.'? See W. Strunk Jr. & E.B. White, The Elements of Style (3d Ed. 1979), pp. 3-5. As it
is non-restrictive, the clause provides a supplemental, non-essential description of the
commissioner’s authority to issue a permit naming a definite date for a race or exhibition, and
could be removed without changing the basic meaning of the subject-predicate combination. See
W. Strunk Jr. & E.B. White, supra, pp. 3-5 (non-restrictive clauses do not limit or define, but

merely expand upon the meaning’of the words to which they relate); B. Gamer, The Redbook: A

Manual on Legal Style, supra, §§ 1.6, 10.20, pp. 6, 156-58; see also United States v. Indoor

Cultivation Equipment, 55 F.3d 1311, 1315 (7th Cir. 1995) (“Copgress’s use of the pronoun
‘which’ is significant; it introduces a nonrestrictive clause . . . that does not limit the meaning of
the word it r;lodiﬁes”). |

The next clause — “provided no such race or exhibition shall take place contrary to the

provisions of any city, borough or town ordinances” — functions solely as a dependent, adverb

~ clause modifying the independent clause (“may issue a permit naming a definite date for such

tace or exhibition™). Specifically, its purpose is to modify the verb “may issue” by limiting the
commissioner’s authority to issue a permit for a race or exhibition. See B. Garner, The Redbook:
A Manual on Legal Style, supra, § 10.39, p. 173-74 (adverbs modify verbs to explain more about
the action); see generally Wellington Underwriting Agencies, Ltd, v. Houston Exploration Co.,
267 8.W.3d 277, 288 (Tex. App. 2008), aff’d, 352 §.W.3d 462 (Tex. 2011) (interpreting

dependent, adverb clause).

12 Indeed, that the words “and it” can be substituted for “which” confirms that the clause is
nonxestrictive — the commissioner of state police . . . may issue a permit naming a definite date
for such race or exhibition and it may be conducted at any reasonable hour on any week day or
after the hour of two o’clock in the afternoon of any Sunday. See generally Commonwealth v,
Kenehan, 12 Pa. D. & C. 585, 593 (Pa. Ct, Cormmon Pleas 1929) (clause is nonrestrictive if “and
it” or “and their” can be substituted for the relative pronoun).
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By this analysis, the 1939 statute vested the commissioner of state police with the
authority to issue a permit allowing races or exhibitions at reasonable times and days, but he
could not issue a permit allowing a race or exhibition on a day or at a time that was contrary to
any local ordinances. In other words, in 1939, the time and date 'of a race 6r exhibition could be
limited by local ordinances.

Amendments in 1998, however, significantly altered both the substance and meaning of
the statute. To demonstrate how the statute was altered, the legislature placed brackets around the
omitted content while capitalizing added content:

The Commissioner of Motor Vehicles . . . may issue a permit naming a definite

date for such race or exhibition, which may be conducted at any reasonable hour

of any week day or after twelve o’clock noon on any Sunday. [, provided] THE

COMMISSIONER, WITH THE APPROVAL OF THE LEGISLATIVE BODY

OF THE CITY, BOROUGH OR TOWN IN WHICH THE RACE OR

EXHIBITION WILL BE HELD, MAY ISSUE A PERMIT ALLOWING A

START TIME PRIOR TO TWELVE O’CLOCK NOON™ ON ANY SUNDAY,

PROVIDED no such race or exhibition shall take place contrary to the provisions
of any city, borough or town ordinances.

Public Acts 1998, No. 98-102, p. 787.

This court cannot discount the drafters’ placement of a period after “Sunday,” thereby
liberating the authority of the commiésioner to issue a permit éllowing,races or exhibitions at any
reasonable hour of any week day or after twelve o’clock noon on any Sunday, and giving it
grammatical independence. Possibly of even more signiﬁcancé: was making the phrase,
“provided no such rz;tce or exhibition shall take place contrﬁy to the provisions of any city,
borough or town ordinances,” dependent upbn a newly created main clause (“the commissioner,

with the approval of the legislative body of the city, borough or town in which the race or

exhibition will be held, may issue a permit allowing a start time prior to twelve o’clock noon on

13 By revisions in 1975, “two o’clock in the afternoon of any Sunday” was changed to “twelve
o’clock noon on any Sunday.” Public Acts 1975, No. 75-404, pp. 398-99.
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any Sunday”) for its meaning. By these modifications, it is impossible for the sentence, “[¢Jhe

commissjoner of motor vehicles . . . may issue a permit naming a definite date for such race or

~ exhibition, which may be conducted at any reasonable hour of any week day or after twelve

o’clock noon on any Sunday,” to be modified by the clause, “provided no such race or exhibition
shall take place contrary to the provisions of any city, borough or town ordinances.”

“When the legislature amends the language of a statute, it is presumed that it intended to
change the meaning of the statute and to accomplish some purpose.” State v. Johnson, 227 Conn,
534, 543, 630 A2d 1059 (1993); cf. Bassett v. City Bank & Trust Co., 115 Conn, 393, 400-01,
161 A.852 (1932) (legislature may modify phrase of statute to simplify or condense the statutory
language and not effect a substantive change). As it reiates to General Statutes § 14-164a (), to
infer that the amendments were not int;ended to change the meaning of tfle statute would be to

treat the inclusion of the new laﬁguage as mere surplusage, a construction of the statute that
clearly should be avoided, Segal v. Segal, 264 ann. 498, 507, 823 A.2d 1208 (2003), and to
ignore the change in punctuation. See People ex rel Krulish v. Fornes, 175 N.Y. 114, 121, 67
N.E, 216 (1903) (O Brien, J., concurring) (“[pJunctuation is what gives virility, point and
meaning to all writtenl composition. . . . A change in punctuation is frequently as material and
significant as a change in words” (citation omitted)).

The materiality of the revisions is a significant indication that it was the intent of the
legislature to substantively change the meaning of General Statutes § 14-164a (a) from its prior

] 193;9 version. The altefationg in phraseology and change in punctuation cannot be attributed to a
desire to:condense or simplify the law, or to improve the phraseology, nor can the altérations be
construed to reflect nothing more than corrections of inaccurate or superfluous punctuation. See

Bassett v. City Bank & Trust Co., supra, 115 Conn 400-01; 82 C.J.S. § 332 (2009). The
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foregding revisions are more than grammatical sleights of hand, but reﬂect a significant change
in the meaning of the provision.

Returning now to the question of preemption, it is apparent that the legislature intended
local authorities to have some input regarding, inter alia, reasonable hours of racing on week-
days and start times for Sunday racing. As such, the 1egislature has not demonstrated an intent to
occupy the entire field of regulation on hours of racing to the exclusion of lo;:al regulations. See,
e.g., Parillo Food Group, Inc. v. Board of Zoning Apéeals, 169 Conn. App. 598, 151 A.3d 864
(2016) (legislature did not intent to occupy the entire field of regulation under liquor control act,
but intended municipalities and local zoning board to have some input regarding the location of
est.ablishments that sell alcohol and conditions relating to the ope;ration of those businesses).

However, as G?neral Statutes § 14-164a (;a) is now drafted,™ it does not allow a local _
legislative body to limit the days and fimes of racing, other than to allow racing before noon on
Sunday so long as the earlier time complies with local ordinances. As such, those poﬂioné of
section 221.1.a that provide for any restriction on the days of the week when “any race, contest
or demonstration of speed or skill with a motor vehicle as ﬁpublic exhibition” can be held (other -
than before noon-on Sunday) irreconcilably confiict with General Statutes § 14-164a. “A test
frequently used to detez;minc whether a conflict exists is whether the ordinance pérmlits or
licenses that which the statute forbids, or prohibits that which the statute authorizes; if so, there is
aconflict.” Bauer v. Waste Management of Connecticut, Inc., 234 Conn. 221,235,662 A2d
1179 (1995), Section 221.1.a (1) attempts to prohibit that which the General Statutes authorize,

to wit, Sunday racing after twelve noon and racing and other contests or demonstrations of speed

" In 2004, the legislature revised the statute to its current wording, which no longer includes
permitting responsibilities for the commissioner of motor vehicles. See Public Acts 2004, No.
04-199, pp. 714-15. However, in all other relevant respects, the revisions of 1998 remained
intact. '
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- or skill with a motor vehicle as a public exhibition on any day of the week. The zoning

regulation and the statute cannot coexist without conflict and, therefore, those portions of section
221.1.a both violate, and are preempted by, General Statutes § 14-164a (). Along with the

prohibition of Sunday racing after noon in any form (see section 221.1.a. (1)), the portions of

- section 221.1.a that irreconcilably conflict with the statute are those provisions of section 221.1.a

(3) that restrict racing on all other days of the week.
Accordingly, the court sustains the Park’s appeal as to that portion of section 221.1.a of
the amendments to the zoning regulations which provides that “fa]ll activity of mufflered or

unmufflered racing cars upon the asphalt track or in the paddock areas s_hail be prohibited on

" Sundays” to the extent that this section prohibits that which the legislature permits, namely, car

racing after noon on Sundays, and as to the other portions of 221.1.a, namely those that restrict
mufflered and unmufflered racing, that, when read together, limit car racing on Saﬁlrdﬁys to ten

Saturdays per year,

B
Regulation of Unmufflered Racing
The 2015 amended regulat.ions limit, 1ﬁore, strictly, unmufflered as compared to
mufﬂt;.red racing. Unmufflered racing is permitted only on 'I‘ﬁésdays, and on ten Saturdays and
Fridays a year. In contrast, mufflered racing is allowed on any weekday between 9:00 a.m. and
10:00 p.m." The Park contends that these limitations on uninufflered racing are an illegal and
unauthorized attempt to regulate noise bec.ause the Comm’n did not comply with thé

prerequisites set forth in Berlin Batting Cages v. Planning & Zoning Commission, 76 Conr. App.

' The restrictions on unmufflered racing are found in Section 221 .1.a of the amendments.
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199, 821 A.2d 269 (2003) before passing those specific amendme;nts. The Comm’n and the
Council disagree, contending that (1) the separate prohibitions and limitations on unmufflered
racing are regulatioﬁs of use and not noise; (_2) even assuming it is a noise regulation, it is
authorized; and (3) Berlin Battiilzé Cages does not govern the outcome. Accordingly, this court
must decide (1) whether the restrictions on unmufflered racing constitute regulation of hoise; if

so, then (2) whether the Comm’n has the authority to regwate noise; and, if so, .thcn (3) whether

.the Comm’n was required to comply with Berlin Batting Cages.

The court tums first to the language of the regulations. As the regulations do not contain
a definition of ;‘mufﬂer,” “mufflered racing” or “unmufflered racihg,” the court refers to
dictionary definitions to determine the commonly approved usage of the language in question,
See Schwariz v. Planning & Zoning Commission, 208 Conn. 146, 153, 543 A.2d 1339 (1988)

(“words employed in zoning ordinances are to be interpreted in accord with their natural and

usual meaning”); 9A R. Fuller, supra, § 34.6 (lar'xd use regulations passed by an agency rather

than by the legistative body of a municipality are equivalent to an ordinance). A muffler is “;L
device to deaden noise; éspecially: one forming part of the exhaust system of an
automotive vehicle.” Merriam-Webster’s Collegiate Dictionary (10th Ed. 1997).
Accérdingly, by deﬁnition, mufflers exist to deaden noise, The rational and only
distinction between mufflered and unmufﬁered racing is the amount of noise generated.
See Spero v, Zoning Board of Appeals, 217 Conn. 435, 441, 586 A.2d 590 (1991)
(“[c]lommon sense must be used in construing the regulation, and we agsume that a
rational and reasonable result was intended by the local legislative quy”). |

The position taken by the Comm’n and the Council; that reguiation of unmufflered

. engines is not a regulation of noise, casts a blind eye on the overwhelming amount of record
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evidence demonstrating that those who supported the 2015 amendments associated umﬁufﬂered
racing with intolerable noise. The position taken by the Comm’n and the Council also ignores the
lengthy history of the regulation of ﬁnrnuﬁlered tacing at the Site. Given this lengthy history, it
cannot be argued that the 2015 amendments were written on a blank slate. Rather, for almost
sixty years, beginning with tI;e 1959 injunction, unmufflered racing has been associated with the
creation of in@oleréble noise, Indeed, in issning the 1959 injunction, the éourt clearly:
distinguished mufflered from unmufflered racing, and strictly limited the operation of such
unmufflered engines at the Site after finding that noise from unmufflered engines especie.xlly
created a nuisance.

In an attempt to counter the almost tautological quality of these facts and conclusions, the
Comm’n advanced what, at first blush, appears to be a logical sounding argument as to why the
rcgulatic;n of unmufflered racing is not the regul.ation of noise. According to the Comm’n,
unmufflered racing is more strictly regulated because it is more popular than mufflered racing,
and, therefore, attracts more fans who, in turn, create more traffic and more air and light
pollution. The one insuperablé problem with this argument is that, in the 1,870 page
administrative record, there is not one jot of factual evidence to support the conqlusion that
unmufflered racing attracts more fans, Without any factual support in the administrative record,
this argument must fail.’® For the foregoing reasons, the court finds that the regulation of
unmufflered racing is the regulatidn of noise.

The court also finds that the Comm’n has the general authority to regulate noise. See

Cambodian Buddhist Sociéfy v. Planning & Zoning Commission, 285 Conn. 381, 440, 941 A2d

.. 1 Notably, in making this argument, the Comm’n does not point to any facts in the record, but
only to its interpretation of a legal argument made by the Park’s counsel in its motion to modify
the injunction in the Adams case, :
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868 (2008) (zoning commission could reasonably have concluded that 148-car parking lot would
be a significant source of noise); Husti v. Zuckerman Property Enterprises, Ltd., 199 Conn. 575,

582, 508 A.2d 735, appeal dismissed, 479 U.S. 802, 107 S. Ct. 43, 93 L. Ed. 2d 6 (1986) (citing

§ 8-2 and noting that noise is one of dangers that zoning is meant to combat); Hayes Family

Limited Partnership v. Plan & Zoning Cc;mmission, 115 Conn. App. 655, 662, 974 A.2d 61, cert.
denied, 293 Conn. 919,979 A.2d 48§ (2009) (noise was a relevant consideration when
évalua'tiri’g special penﬁit application to construct a pharmacy).

The court must now decide whether the Comm’n’s general authoritf to regulate noise is

limited by the holding of Berlin Batting Cages. There, the court held, inter alia, that a zoning

‘regulation purporting to control noise was invalid because it conflicted with state statutes

governing noise pollutiori control. Berlin Batting Cages, Inc. v. Planning & Zoning Commission,
supra, 76 Conn. App. 215-219. General Statutes § 22a-67 et seq. governs !noise pollution control,
and mandates that any municipal noise pollution control enactment must be approved by the
commissioner of environmental protection. The regulation at issue in Berlin Ba:l‘ting Cages, § X
(D) (3), was located within a chapter of reguiaﬁéns entitled “Environmental and Related
Regulations,” and provided that “[a]ny noise emitted outside the property from which it
originates shall comply” with certain noise pollution control provisions of the State’s Department
of Environmental Protecfion. Id., 215. By its terms, that regulation “purported to adopt the noise
control regulatio_ns promulgated by the commissioner,” and, thus, the court held that § X D) ()

was a noise control ordinance as contemplated by General Statutes § 22a-67 et séq. Id., 217-18.

However, § X (D) (3) had not been approved by the commissioner. Id., 217.

The Appellate Court rejected the town’s argument that such approval was unnécessary

because CGeneral Statutes § 8-2 authorized it to regulate noise. Id., 218. The court explained that

40

JAZ263



the authority granted to zoning commissions uncier § 8-2, to promote health and the general
welfare, does ﬁot “necessarily confer” the authority to promulgate regulations concerning noise
pollution and, éveri ifit did, § 8-2 certainly could not trump ;che legislature’s specific enactment
\'111 § ‘22a-67 et seq. Id. Indeed, the court ﬁoted that § 8-2 does not even “mention ﬁoise or noise
pollution.” Id. The court also rejected the town’s argument that the regulation did not purport to
comprehenstvely regulate noise emissions because its requirements only applied to site plan
reviews. Id., 217-18. |
It is difficult to reconcile Berlin.Batting Cages with the line of cases cited above that
stand for the proposition that §8-2 givesa zoning body the authority to _r/égulate noise. Read °
broadly and very liberally, Berlin Battiné Cages could require a zoning commission to seek the
approval of the state environmental commissioner before promul gating.any zoning regulation
even remotely related to noise. The broad dicta of Berfin Batti;zg Cages, namely that §8-2 does
not even mention “noise or noise pollution,” id., 218 seems to conflict with prior and subsequent
appellate anthority, including Cambodic-m Buddhist Society v. Planning & Zoning Commission,
supra, 285 Conn. 381, Husti v. Zuckerman Property Enterprises,'Ltd., supra, 199 Conn. 575, and
. Hayes Family Limited Partnership v. Plan & Zoning Commission, supra, 115 Conn. App. 655,
all of which stand, either expressly or by necessary implicgtion, for the proposition that zoning
commissions ;nay -regulatfz noise under the authority of § 8-2. Husti, in particular, is at odds with
Berlin Battin; Cages. In Husti, .thc Supreme Court turned back state and federal constitutional
challenges to zoning regL.llations that limited outdoor concerts in a residential neighborhood. In
s0 holding, the Supreme Court cited “noise” as falling within the “kinds of ;:langers that zoning is

meant to combat; see General Statutes §8-2.” Husti, supra, 581-82.
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In attempting to reconcile the foregoing appellate authority with the holding of

Berlin Botting Cages, this court is mindful of the bedrock principle that “[a]s a procedural

' miatter, it is well established that {our Appellate Court], as an intermediate appellate tribunal, is

not at liberty to discard, modify, reco'nside}, reevaluate or overrule fhe precedent of our Supreme
Court. . . . Furthermore, it is axiomatic that one panel of [the Appellate Court] cannot overrule
the precedent established by a previéus .panel’s holding.” (Citation omitted; internal quotation
marks omitted.) St. Joseph’s High School, Inc. v. Planning & Zoning Commission, 176 Conn.
App. 570, 595, 170 A.3d.73 (2017). Any assumption by this court that Berlin Batting Cages
intended to overrule Supreme Court precedent recognizing that § 8-2 authorizes zoﬁing bodies to
generally regulate noise would contravene those fu,.ndamentél prineiples of judicial restraint. -
Similarly, this court will also not assume that the Appellate and Suprenie Court cases issued after
Berlin Batting Cages were mc;:ant to overrule it.sub silentio. Rather, in light of appellate'authority
standing for the proposition that § 8-2 authorizes a zoning commission to reéulate noise, this
court concludes that the holding of Berlin Batting Cages should be inferpretéd narrowly and

|
should be limited to its facts. Specifically, there were two overriding factors that resulted in the

finding that § X (D) (3) was a noise pollution control ordinance subject to approval pursuant to

General Statutes § 22a-67 et seq. First, § X (D) (3) was located within the regulatory chapter

regarding “Environmental and Related Regulations,” and second, by its terms, it “purported to
adopt the noise control regulations promulgated by the commissioner.” Berlin Batting Cages,
Inc. v, Planning & Zoning Commission, supra, 76 Conn. App, 215-219. The towﬁ virtually
insured that the noise control regulations would be ineﬁ“ectiw without the prior approval of the
commissioner of environmental protection by pla'cing these regulations so clearly within the

bounds of the cbmprehensive statutory scheme regulating noise pollution.
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Here, the court finds that the 2015 amendments limiting unmufflered racing do not
constitute regulation of noiée pollution in a manner similar to the regulation of noise pollution
found in Berlin Batting Cages. Rather, the amendmen%ts at issue in this case, which restrict noise
from car engines arising from entertainment event, a race, are much more similar fo the
limitations at issue in Husti, which restricted noise from entertainment events, namely, outdoor -
concerts in a residential neighborhood under §8-é. As the Comm’n properly invo-ked its general
authority to regulate ﬁoise, an authority conferred by § 8-2, the court concludes that the
unmufflered racing regulations are not ineffective for want of the pre-apﬁroval' of the

commissioner of environmental protection. The Park’s appeal as to the regulation of unmufflered

racing is denied, and the regulations concerning the same are upheld.

C

Special Permit to Seek Zoning Amendments

The Park argues that the Comm’n exceeded its sta’;utory authority under § 8-3 (¢) by
requiring that the Park apply for and obtain a special permit as a precondition to attempt to
amend the new zoning regulations. As previously noted, section 221.1.a regulates racing,
including days and hours of racing operation and restrictions on unmufflered racing. Subsection
(é) provides that “[t]he parlameters. set forth in this subseétion may be amended by the
Commission upon filing and approval of (1) a special permit application in compliance with all
requirements of these regulations, ilecluding a si_te plan identifying ;he location of all uses,
accessory uses, buildings, strucfures, pavement, and all other hpprovements on ﬁle relevant
property, and amendments to any of the parameters set forth above; and (2) a petition to amend

the zoning regulations setting forth alternative parameters for this subsection,” Virtually identical -
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is subsection (d) of 221.3, which pertains fo camping by spectators and participants: “The
standards set forth in this subsection may be amended by the Commission upon filing and

approval of (1) a special permit application in-compliance with all requirements of these

-regulations, including a site plan identifying the location of all uses, accessory uses, buildings,

structures, pavement, and all other improvements on the relevant property, and amendments to
any of the restrictions set forth above; and (2) a petition to amend the zoning regulations setting
forth alternative standards for this subsection.”

In contrast to these regulations, General Statutes § 8-3 (é) only requires an applicant -

~ i

‘requesting a éhange in zoning regulations to file a written petition requesting such, in a form

prescribed by a zoning commission; it does not authorize a zoning commission to require a
petitioner seeking an amendment to apply for and receive a special permit before secking the
change, Counse! for the Comm’n candidly admitted that there is no other provision in the
Salisbury zoning regulations requiring a person or entity who seeks a zoning amendment to
apply for and receive a special permit. Nevertheless, in an aﬁe:ﬁpt to counter the Park’s
argument, the Comm’n steadfastly claims that §§ 221.1.a (8) and 221.3.d are merely pre.catory.
The court disagrees.

The foregoing amendments fndicate that the Comm’n may amend the regulations in
ques‘;ion, namely Sections 221.1 and 221.3. That part does not create a 1e§a{1 obligation and, is
indeed, precatory. See Citizens Against )Overheqd Power Line Car.a.mr-uctio.‘.zl v. Connecticut Siting
Council, 139 Conn. App. 565, 579, 57 A.3d 765 (2012), aff’d, 311 Conn. 259, 86 A.3d 463
(2014) (“the word ‘may’ denotes permissive l:i.eha;iior”). However, there is nothing “permissive”
about what thé Park must do to secure an améndment. To attempt to cﬂmge either the

“parameters” of section 221.1 or the “standards” of section 221.3, the Park must file, and have
' |
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approved by the Comm’n, (1) a special permit application that is in compliance with all
requirements of these regulaﬁons (including a site plan identifying the location of all uses,
accessory uses, buildings, structures, pavement, and all other improvements on the property); (2)

the proposed amendments; and (3) a petition to amend the zoning regulations setting forth

alternative parameters or standards. Nothing in the existing language of section 221.1 .2 (8)or

' section 221.3.d inidicates that these requirements are anything but directory. In other words, if the

Park wished to seek an amendment allowing activity with mufflered cars on the track until 10:05
p.m. instead of 10:00 p.m. then the Park would be required to file a full site plan as set forth
above. The foregoing requirements are c]earli/ outside of the statutory authority laid out in § 8-3
(¢} and, therefore, the court sustains the appeal insofar as it pertains to amendment procedures set
forth in'sections 221.1a (8) and 221.3.d |

.The court also notes that this amendment process is unreasonable given that _the\Park isa
preexisting, nonconforming use. There is no doubt that a municipality may regulate a preexisting
nonconforming use under its police powers. See T @lor v. Zoning Board éf Appeals, 65 Conn. |
App. 687, 697-98, 783 A.2d 526 (2001) (requiring a landowner to obtain a permit for a quarry
was a reasonaﬁle regulation of a preexisting nonconforming use under the town’s.police powers).
“Regulation of a nonconforming use does not, in itself, abrogate the property owner’s right to his
nonconforming use. . .. A town is 1.10t prevénted from regulating the operation of a -
nonconforfning ise under its police powers. Uses which have been established as nonconforming
uses are not exempt from all regulation merely by virtue of that status. It is only when an

ordinance or regulatory act abrogates such a right in an unreasonable manner, or in a manner not

zelated to the public interest, that it is invalid,” (Internal quotation marks omitted.) Id., 698. In

the present case, it is the “parameters” of 221.1.a, pertaining to hours, days, and noise quality of
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racing, and the “standards™ of 221.3, concerning pa.rking and camping: that would be subject to
the foregoing amendment process. There is, however, no rational correlation between these use,
no-ise or hours of racing issues and the requirel.nent‘that a site plan be filed in order to secure
even the smallest of amendments thereto. As such, this court finds that fhe onerous requirements
of sections 221.1.a (8) and 221.3.d —- requiring' that the Park file a comprehensive site plan solel;y
to apply for, and receive, a special permit in (;rdcr to then pétition the Cé)mm’n for a zoning

change — are unreasonable and not related to the public interest.

v
CONCLUSiON

The court sustains the Park’s appeal as to (1) the provisions prohibfting Sunday racing
after noon and otherwise limiting car racing on Saturdays to ten Saturdays per year, in
contravention of Gener.al Statutes § 14-164a (a), and (2) the provisions, found in sections
221.1.a(8) and 221.3.d that require the Park to file a comprehensive site plan so as to apply for
and obtain a spécial permit prior to seeking a change in these regulations. The court finds in
favor of the Comm’n in regard to other aspects of the zoning amendments.

The court must remind all of the par_ties, howéver, that both the Adams injunction and the
stipulated ZBA Judgment remain in full force and effect. This decision has no impact on the
pending motion to motion to modify the Adams injunction, which awaits a hearing date and a
decision. The legal standardé for modifying an existing injunction in a priyate nuisance action
are different from those used when a court reviews zoning amendments, Compare Adams v.
Vaill, supra, 158 Conn, 485 (“courts have inherent power to change or modify their own

injunctions where circumstances or pertinent law have so changed as to make it eq'uitable to so
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&3 do”) with Protect Hamden/North Haven from Excessive Traffic & Pollution, Inc. v. Planning & '
Zoning Commission, sﬁpra, 220 Conn. 543-44 (“[c]ourts will not interfere with . . . local
legislative decisions unless the action is clearly contrary to law or in abuse of discretion™).

SO ORDERED.

L

BY THE COURT,

C .)/l/\a-m-\
' @:JOMD.MOéI@
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DOCKET NO. LLI-CV-15-6013033-S . :  SUPERIOR COURT
LIME ROCK PARK, LLC ' . JUDICIAL DISTRICT
. OF LITCHFIELD
V. :
PLANNING & ZONING COMMISSION :
OF THE TOWN OF SALISBURY,ETAL. :  FEBRUARY 19, 2018
MOTION TO REARGUE

'PURSUANT TO PRACTICE BOOK SECTION 11-11

Pursuant to Practice Book Section 11-11, the Defendant, Planning & Zoning Commission
of the Town of Salisbury (“the Commission™), respectfully requests that the Court grant
reargument of the decision issued by the Court, 'I_'he Hon. John D Moore, J.,' in the
Memorandum of the Decision (“Decision”) dated January 31, 2018 (Entry No. 165.00). The
reasons for the request are that the Court has failed to address claims of law presented by
Commission in its brief and in oral argument to the Court on May 10, 2017 and August 30, 2017.
if the Court had considered these érguments, the Commission believes the Court would have
ruled differently from that set forth in its Decision. The Memorandum also contains |

misapprehension of facts and legal inconsistencies.

THIS MOTION IS A SECTION 11-11 MOTION
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The Commission respectfully requests the Court to grant the motion, revise its Decision,
and dismiss his appeal for the reasons and in the manner set forth more specifically in the
Memorandum of Law filed simultaneously herewith and incorporated by reference herein.

THE DEFENDANT,
PLANNING & ZONING COMMISSION
OF THE TOWN OF SALISBURY

BY LECLAIRRYAN

By:

Charles R. Andres
545 Long Wharf Drive - 9" Floor
New Haven, Connecticut 06511
Telephone: (203) 672-3204

Fax: (203) 672-3238

E-mail: charles.andres@leclairrvan.com
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion to Reargue was mailed or delivered
electronically on this 19th day of February 2018 to the following counsel and pro se parties of
record and that written consent for electronic delivery was received from all attorneys and pro se

parties receiving electronic delivery:

James K. Robertson, Jr., Esqg.

Maureen Danehy Cox, Esq.

Carmody Torrance Sandak & Hennessey LLP
50 Leavenworth Street

P.O.Box 1110

Waterbury, CT 06721-1110
irobertson@carmodylaw.com

meox@carmodylaw.com

Timothy S. Hollister, Esq.
Beth Bryan Critton, Esq.
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06103
thollister@goodwin.com
beritton@poodwin.com

903934515.1 -
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NO.LLICV 15 6013033S : SUPERIOR COURT

LIME ROCK PARK, LLC JUDICIAL DISTRICT
: OF LITCHFIELD

V.

PLANNING AND ZONING COMMISSION :
OF THE TOWN OF SALISBURY, ET AL. : FEBRUARY 20, 2018

PRACTICE BOOK §§ 11-11 AND 11-12 MOTION TO REARGUE MEMORANDUM
OF DECISION DATED JANUARY 31. 2018 (THE HON. JOHN D. MOORE., I.)

Intervening defendant Lime Rock Citizens Council, LLC ("LRCC") hereby moves,
pursuant to Practice Book § 11-11, for reargument of this Court's Memorandum of Decision
dated January 31, 2018 (the Hon. John D. Moore, J.).

LRCC and its undersignedl counsel understand that the purpose of a motion to reargue is
not to rehash previously-made argﬁments, but to identify aspects of applicable law that have
been overlooked or misapplied, or inconsistencies in the decision. See, e.g., Chartouni v.
DeJesus, 107 Conn. App. 127, 129, cert. den., 288 Conn. 902 (2008). This motion complies
with this standard., Moreover, each of the grounds set forth below, if not raised by a motion to
reargue and addressed by the Court, would need be raised by a Practice Book § 66-5 motion for
articulation, if an appeal to the Appellate Court were to be certified.

LRCC joins in the Motion to Reargue filed by the co-defendant Planning and Zoning
Commission, and states additional grounds below.

L SPECIFIC GROUNDS OF REARGUMENT.

A. The Track's Waiver Of Objections To The Limits On Days And Hours Of Racing,
And To The Special Permit Requirement.

The decision at 23-24 misstates the facts regarding, and legal effect of, Lime Rock Park's

predecessor stipulating,'in 1966 and again in 1968 and 1988, to the ban on Sunday racing and

PRACTICE BOOK §§ 11-11 and 11-12
MOTION TO REARGUE
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limitations on Saturday racing and racing howrs. Also, at 43-46, the decision does not address
LRCC's waiver argument regarding the special permit requirement.

At 23-24, the decision rejects LRCC's waiver argument on four grounds: (1) the 2013
zoﬁing regulations limited "hours" but not "days"‘ of racing (thus implying that as of 2013, the
Commission did not ban Sunday racing, but did so in 2015); (2) the current plaintiff, Lime Rock
Park, LLC, might not be bound by the action of its predecessors in stipulating to a judgment
limiting days and hours of racing; (3) "[the] issue of Sunday racing was decided by Judge Shea
rather than stipulated to by the Park's predecessor in interést"; and (4) the "stipulated
amendments to the injunction order that came later did not relate to the fundamental issue
Sunday racing.”" Each of these grounds is erroneous.

First, as to whether the actions of Lime Rock Park's predecessors bind the current
plaintiff, it is black-letter law (as set forth in LRCC's October 19, 2016 Brief at 20) that
injunctions relating to the use of land in general, and injunctions issued in nuisance cases in
particular, are in rem and run with the land. Were this not so, the plaintiffs in the 1959 lawsuit
would have needed to file a new action and obtain a new injunction each time the owner of the
Track sold the property, which as the record shows has occurred several times since 1959.
"[Nuisance] cases . . . treat injunctions . . . as in rem orders that bind nonparties with possessory
rights to the property." Commission of Env'l Protection v. Farricielli, 307 Conn. 787, 805-15
(2013).

Second, while a judgment is a court order, a stipulation to judgment is a contract. In
Bonner v. City of New Haven, 2017 WL 6029567 at *3 (Super. Ct. Nov. 13, 2017) (copy
attached), citing Solomon v. Keiser, 22 Conn. App. 424, 426-27 (1990), the Court summarized
the law:

[The] Appellate Court [has] stated that . . . a stipulated judgment bears important
distinctions from a judgment rendered following a trial of controverted facts.
Instead of constituting a judicial determination of a litigated right, a stipulated
judgment may be defined as a contract of the parties acknowledged in . . . court
and ordered to be recorded by a court of competent jurisdiction . . . .
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See also Gillis v. Gillis, 214 Conn. 336, 339 (1990).

The 1966, 1968, and 1988 stipulations in Adams v. Vaill (Appendix to LRCC's Brief
at A29-A40) are clearly "stipulations,” not judgments after trial; they clearly constitute the
acceptance by Lime Rock Park's predecessors of the ban on Sunday racing and the .Iimits on
racing hours. In other words, in 1966, Lime Rock Park converted the 1959 Jjudgment to a
contract. This agreement was restated in the 1968 stipulation, and again in 1988. Thus, this
Court's decision (at 23-24) is incorrect in finding that "the stipulated amendments to the
injunction order that came later did not relate to the fundamental issue of Sunday racing." In
fact, the stipulations are clear on their face that in 1966, 1968, and 1988, the owner of the Track
agreed contractually to the ban on Sunday racing and limited hours on other days. The
conversioﬂ of the 1959 judgment against it to a stipulation was a textbook waiver by Lime Rock
- Park’s predecessor, a relinquishment of the right to challenge the 1959 injunction terms and raise
defenses and objections to the 1959 orders. The 1966, 1968, and 1988 stipulations were not
orders of Judge Shea, but llater acquiescence by the Track to Judge Shea's 1959 orders.

Moreover, the 2013 amendments, by regulating "hours,” regulated Sunday racing; they
plainly intended to allow zero hours on Sunday. To hold that the 2013 regulations, which
followed agreement to a ban on Sunday racing and limits on hours that spanned 47 years,
suddenly and inadvertently abandoned the prior limits is contrary to the Commission'é clear
intent and an inappropriate standard for reviewing regulations drafted by a volunteer municipal
land use agency.

-In addition, the decision at 12 acknowledges that the Commission made the Track subject
to special permit regulation in 1975. LRCC, in its Brief at 19, argued that the Track had waived ‘
objection to special permit regulation by not ;ppealing this regulation in 1975. The General
Statutes for decades have provided an appeal process for chéllenging regulation amendments.
The Track in 1975 accepted a special permit regime by not éppealing. (Failing to appeal may

also be regarded as res judicata as to the legality of an amendment.) The 2015 amendment's,
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therefore, were nothing new as to special permit regulation of the Track. The decision at 43-45
does not address waiver as it relates to the special permit.'
B. The Flawed § 14-164a Preemption Analysis.
With regard to whether General Statutes § 14-164a preempts the Salisbury Zoning
Commission from banning racing on Sunday and Saturday hours limits, the decision contains a
fundamental contradiction. On the one hand, at 18-22, the decision confirms the Salisbury
~ Zoning Commission's authority under General Statutes § 8-2 to adopt the 2015 regulation
amendments, thus acknowledging the Commission's authority to regulate auto racing as a land
use. Such authority necessarily ihcludes the power under § 8-2 to regulate when and where
raéing may occur. (The Commission, in its appeal brief and Motion to Reargue, has amply cited
- case law regarding the authority of zoning commissions to regulate hours of operation.)
However, the decision then finds a conflict between the Commission's 2015 regulation banning
Sunday racing and limiting Saturday racing interpreting General Statutes § 14-164a as
prohibiting municipal limits on Sunday racing. In doing so, the decision finds a conflict even

. though it recognizes that the legislature, in § 8-2, has granted authority to zoning commissions
fo regulate racing and to ban racing at certain times. Put another way, the decision fails to
recognize the Commission's broader, concurrent § 8-2 authority to be more restrictive than
§ 14-164a with regard to racing, and thus fails to harmonize § 14-164a with § 8-2, a necessary
step in preemption analysis. This error is compounded by the decision's failure to ackﬁowledge
or discuss § 8-13, in which the legislature has granted express authority to zoning commissions

to regulate a land use more strictly than what is contained elsewhere in state statutes.

I In the decision at 8, n.6, the Court observes that it does not know "whether the 1966
stipulation, arose from motion practice or was simply an agreement among the parties . . . ."
However, since the 1966 document was stipulation, whether it was the result of a contested
motion or an agreement ab initio is irrelevant. The outcome was a stipulation, a voluntary
agreement. It should also be noted that the 1978-79 "ZBA case" stipulations are not relevant to
whether the Track's predecessors waived their challenge to racing limits; it is the Adams v. Vaill
stipulations that demonstrate the waivers. '
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The decision is also ingonsistent and erroneous with regard to other aspects of
preemption analysis. At 24, the decision quotes Bencivenga v. Milford, 183 Conn. 168, 176
(1981) as directing that preemption analysis based on conflict "can only be determined by
reviewing the policy and purposes behind the statute . . . ." However, the Court's statutory
interpretation focuses almost entirely on grammar and punctuation, without considering policy or
purpose. The critical question in this regard is whether, by the 1998 change in punctuation in
§ 14-164a, the legislature intended a 180 degree reversal in state policy from t_he 1939 statute
(which clearly .granted local control) regarding municipal authority to regulate racing. The
decision does not consider that the re-punctuation of the sentence in 1998 was not identified by
any legislator, public official, or hearing witness as a solution to a problem or a change in state
policy toward local control of auto racing. The decision simply does not consider whether the
legislature in 1998 intended a substantial policy change. The facf that there is no legislative
history to support such a radical change is crucial evidence that the legislature did not intend a
policy change. The decision does not discuss this necessary aspect of preemption analysis.2

C. Misstated Non-Conforming Use Rights, |

The decision misstates the Track's status and potential rights as a non-conforming use,
holding that the current Track is exempt from being regﬁlated b.y special permit due to its being

a non-conforming use. First, the Track has been a permitted use since 1959, so it cannot be non-

? In a second, albeit backhand way, the text of § 14-164a acknowledges that regulation of
racing is a concurrent between state government and local zoning commissions. The statute first
states that "[The] legislative body of the city, borough or town . . . may issue a permit allowing a
start time prior to twelve o'clock noon on any Sunday .. .." "Legislative body" means the town's
governing body, not its zoning commission; in fact, under § 8-1, the legislative body creates the
zoning commission by ordinance. However, § 14-164a then goes on to say that the racing before
noon on Sunday that the legislative body may authorize cannot take place "contrary to the
provisions of any city, borough or town ordinances.” In its decision at 38, the Court properly
recognizes (citing Judge Fuller's treatise) that "land use regulations passed by an agency other
than by the legislative body of a municipality are equivalent to an ordinance." If so, then
§ 14-164a as quoted above recognizes the authority of the town's legislative body to authorize
Sunday racing before noon, but the concurrent authority of the zoning commission to prohibit
such a grant.
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conforming. Secoﬁd, even if the Track is a non-conforming use, the protected non-conformity is,
at most, the type, scope, and size of facility thar existed in 1959, but not expansion occurring
after 1959. Non-conforming uses are not permitted to expand, without a site plan or special
permit being approved. See, generally, R. Fuller, Connecticut Land Use Law and Practice,

§§ 52.1 and 52.2 (4th ed. and 2016-17 Supp.).” None of the Track's post-1959 expansions has
ever been approved by the Salisbury Planning ahd Zoning Commission — no doubt because the
1959 injunction terms and the later stipulations were deemed sufficient control of the racing
activities. In other words, the Track's expansions since 1959 are not non-conforming; they are
unpermitted. The current use is simply not protected from special permit regulation as a non-
conformity.

Put another way, a special permit use is a permitted use on which a commission may
impose conditions to mitigate impacts, and a non-conforming use is a protected use on which a
commtission may impose conditions to mitigate impacts. In this case, the entire purpose of the
2015 amendments requiring (as began in 1975) a special permit is to govern the expansion that
the Track began to pursue in 2015, and to make clear that the power to impose conditions rests
with the Commission under the statutory zoning process, not by litigated changes to the orders or

stipulations in Adams v. Vaill,

D. Failure To Address Severability,
Despite the defendant Commission's repeal of § 221.6 (see MOD at 13, n.8), by

invalidating the ban on Sunday racing and the Iimits on Saturday racing, as well as the special
permit provision, the Court was obligated to engage in a severability analysis, as to whether
invalidation of these critical sections invalidated the entirety of the 2015 amendments. The
inquiry is whether the invalidated portions are "integral" to the regulatory regime intended by the

Commission. See, e.g., Vaszauskas v. Zoning Board of Appeals, 215 Conn. 58, 66 (1990). Judge

* Moreover, a property owner bears the burden of proving the scope of its claimed non-
conforming use. See, e.g., Pleasant View Farms Development, Inc. v. Zoning Board of Appeals,
218 Conn. 265, 272 (1991). The Track has never done so, and the Court may not presume non-
conforming status.

JA279



O O

Fuller's treatise at § 35.2, p. 368, explains that a severability clause in a commission's regulations
(which geﬁerally states that invalidation of a regulation should be regarded as severable from
other parts) is a rebuttable presumption, citing Langer v. Planning and Zoning Commission,

163 Conn. 453, 459 (1972); and that the issue of severability is a question of legislative intent,
"which is a judiciél question for the court," citing Burton v. City of Hartford, 144 Conn. 80,
89-90 (1956). This Court should conclude that the racing ban and limits and the special permit
requirement were integral; what is left after the invalidation is plainly not what the Commission
intended as its regulatory program. |

I,  CONCLUSION.

For these reasons, co-defendant Lime Rock Citizens Council, LLC moves for

reargument.

INTERVENING DEFENDANT,
LIME ROCK CITIZENS COUNCIL, LLC

By %% f%ﬁ*
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DOCKET NO. LLI-CV-15-6013033 S , : SUPERIOR COURT

LIME ROCK PARK, LLC : J.D. OF LITCHFIELD

VS. - : AT LITCHFIELD

PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALISBURY : FEBRUARY 20, 2018

PLAINTIFF LIME ROCK PARK LEC’S MOTION TO REARGUE

Pursvant to § 11-11 of the Practice Book, plaintiff Lime Rock Park, LLC (“Lime Rock™)
respectfully moves to reargue the portion of the Court’s Memorandum of Decision (Moore, J.)
dated January 31, 2018 relating to noise regulation because certain controlling principles of law
have been overlqoked. “[TThe purposclof a reargument is . . . to demonstrate to the court that
there is some decision or some principle of law which would have a controlling effect, and which
has been overlooked, or that there has been a misapprehension of facts.” See Jaser v. Jaser, 37
Conn. App. 194, 202 (1995). Reargumerit may be used “to address alleged jnconsistenciés in the
trial court’s memorandum of decision as well as claims of law that the [movant] claim[s] were
not addressed by the court.” See K.4. Thompson Electric Co. v. Wesco, Inc., 24 Conn. App. 758,
760 (1991).

As the Court noted in its Memorandum of Decision, Lime Rock challenged those
portions of the Salisbury Planning and Zoning Commission’s 2015 amended regulations that
restrict unmufflered racing as opposed to mufflered racing. (Mem. Of Dec., Dkt. 165.00, p. 37).
After considering the relevant defuﬁtions of “muffler,” properly employing “common sense,”
and scouring the administrative record and the history of the regulations, the Court correctly
found that “the regulation of unmufflered racing is the regulation of noise.” Id. at p. 38-39. It

rejected the Commission’s argument that the regulation was one related to traffic congestion. Id,

P.B. SECTION 11-11 MOTION 1
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However, desﬁite this finding, the Court uphelt; the regulation as valid. It is this legal conclusion
that Lime Rock secks to reargue in view of the following controlling principles of law.

In adjudicating the validity of the noise regulation, the Court’s opinion remained focused
on judiéial preqedent, with particular emphasis on Berlin Batting Cages, Inc. v. Planning &
Zoning Comm’n of Town of Berlin, 76 Conn. App. 199 (2003) and Husti v. Zuckerman Prop.
Enterprises, Ltd., 199 Conn. 575 (1986). (Mem. Of Dec., Dkt. 165.00, p. 39-43). However, the
text of the statutes at issue may have been overlooked in the court’s analysis of judicial opinions.
Conn. Gen. Stat. § 22a-73(c) provides in clear terms that “any municipality may adopt more
stringent noise standards than those adopted by the commissioner, provided such standards are
approved by the commissioner [of the Department of Energy and Environ;rzental Protection
(“DEEP*)].”' (emphasis added). If, as the Court held, the Commission’s unmufflered racing
regulations are noise regulations, then the plain language of the statute requires that they be
approved by the commissioner of the DEEP. Since it is undisputed that they were not approved,
the regulations are invalid. No further analysis is needed to réach tlﬁs result.

When planning and zoning commissions adopt a noise regulation undef Conn. Gen. Stat.
§ 8-2, they must do so consistently with Conn. Gen. Stat. § 22a-73(c) by obtaining DEE};
commissioner approval. It is “one of our most fundamental tenets of statutory construction ...
that we must, if possible, construe two statutes in a manner that gives effect to both, eschewing
an interpretation that would render either ineffective.” Nizzardo v. State Traffic Com’n, 259

Conn. 131, 156 (2002). This Court agreed that the Commission’s regulation on unmufflered

! Additionally, Conn. Gen. Stat. § 22a-73(c) provides that “[n]o [noise control] ordinance shall
be effective until such ordinance has been approved by the commissioner.” The Appellate Court
has clearly held that zoning regulations are treated the same as ordinances. Berlin Batting, 76

Conn. App. at 219.
? The Commissioner of the DEEP has not adopted noise standards regarding unmufflered racing.

P.B. SECTION 11-11 MOTION 2

JA283



O O

racing was a noise regulation, but rendered Conn. Gen. Stat. § 22a-73(c) ineffective by holding
 that DEEP approval was nét required under § 8-2. But there is no conflict between § 8-2 and §
22a-73(c). Rather, the two statutes can be harmonized by recognizing that planning and zoning
commissions can adopt noise regulations under § 8-2 so long as DEEP approval is obtained
under § 22a-73(c). Nizzardo, 259 Conn. at 157 (“courts have been said to be under a duty to
construe statutes harmoniously where that can reasonably be done”). Lime Rock respectfully
submits that reargument should be allowed because the plain and ordinary meaning of the
language of Conn. Gen. Stat. § 22a-73(¢) was overlooked.

Secondly, the Court relied on a series of three precedents to conclude that Berlin Batting
“should be interpreted narrowly and should be limited to its facts.” (Mem. Of Dec., Dkt. 165.00,
p. 42). These precedents were: Husti v. Zuckerman Prop. Enterprises, Ltd., 199 Conn. 575
(1986), Cambodian Buddhist Soc. of Connecticut, Inc. v. Planning & Zoning Comm'n of Town of
Newtown, 285 Conn. 381 (2008), and Hayes Family Ltd. P'ship v. Town Plan & Zoning Comm’n
of Town of Glastonbury, 115 Conn. App. 655 (2009). However, Lime Rock respectfully submits
that certain aspects of these three precedents have been overlooked. Importantly, none of these
three cases involved a noise regulation.

The regulation at issue in Husti was not a noise regulation. Rather, the regﬁlation
“prohibit[ed] all outdoor entertainment, regardless of its message, in the residential zone that
contains the defendants’ club.” Husti, 199 Conn. at 581. Many factors and considerations support
the validity of a regulation prohibiting outdoor entertainment, only one of which is noise. The
Supreme Court in Husti mentioned three: “causing noise, attracting crowds, and creating traffic
congestibn.” Id. at 582, This must be compared with the regulation at issue in this case, which

prohibits unmufflered racing as opposed to mufflered racing. It is a foregone conclusion that

P.B. SECTION 11-11 MOTION 3
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outdoor entertainment is going to occur under the regulation at issue here. The only question is
how noisy that entertainment is going to be. As this Court correctly concluded, the regulation at
issue in this case is only concerned with noise, and not, for example with the creation of “more
traffic.” (Mem. Of Dec., Dkt. 165.00, p. 39). Simply put, the prohibition at issue in Husti —a
prohibition on outdoor entertainment — is not a “noise standard” under Conn. Gen. Stat. § 22a-
73(c). Therefore, DEEP approval of the restriction on outdoor entertainment was not reéuked.
The fact that noise may have been one of the considerations, among many, underlying the
realsonableness of the Husti regulation is of no concern if the'regulation itself is not a noise
standard.

Similarly, the regulation at issue in Cambodian Buddhist Society was not a noise
standard. Rather, the regulation (§ 8.04.716) “require[d] that ‘the proposed use [of land] shall be
in harmony with the general character of the neighborhood.” Cambodian Buddhist Soc., 285
Conn. at 387. That is #ot a noise standard under Conn. Gen. Stat. § 22a-73(c), requiring DEEP
approval. The fact that noise, among a host of other factors, could be considered in determining
whether the proposed use of land was in “harmony with general character of the neighborhood”
does not change the analysis. The regulation ifself is not a noise standard. On the other hand, as
this Court found, the regulation of unmufflered racing at issue in this case is itself a noise
standard. Therefore, approval is necessary for the regulation to be valid.

Lastly, there was no regulation, much less a noise regulation, that was at issue in Hayes.
Instead, that case dealt with whether the commission properly denied a special permit. Hayes,
115 Conn. App. at 656-57. Since there was no regulation at stake, there was obviously nothing
for the DEEP to approve. There was no “noise standard” under Conn. Gen. Stat. § 22a-73(c).

Furthermore, noise was only one of the considerations that supported the commission’s denial of

P.B.SECTION 11-11 MOTION - 4
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the special permit. The commission also considered “the size and topography of the property, its
existing and proposed contours, existing trees and shrubs and proposed landscaping ... [and
whether the proposed use] would adversely affect [others’] property values.” Hayes, 115 Conn.
App. at 660-62. Thus, nothing in Hayes is inconsistent with Berlin Batting.

In the final analysis, appellate precedent establishes that planning and zoning
commissions can consider noise, among other factors, when adopting regulations that are not
noise standards. For example, many factors, including noise, can be considered in addpting a
regulation prohibiting outdoor entertainment (Husti) or in evaluating whether a proposed use of
land would violate a regulation requiring harmony with the neighborhood (Cambodian). Conn.
Gen. Stat. § 22a-73(c) has nothing to do with such regulations that are not express noise
standards. Rather, Conn. Gen. Stat. § 22a-73(c) comes into play when a “noise standard” or
“noise control ordinance” has been adopted. The statute is absolutely clear: if such a standard or
ordinance is adopted, DEEP approval must be obtained. The Court has already found that the
Salisbury P&Z Commission’s regulation of unmufflered (as opposed to mufflered) racing is
clearly a ﬂoise regulation. It is undisputed that DEEP approval was not sought or obtained. The
regulation is therefore invalid. Lime Rock respectfully requests reargument and reconsideration

of this issue for the foregoing reasons.

P.B. SECTION 11-11 MOTION . 5
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ORIGINAL MEMORANDUM QF DECISION

DOCKET NO: CV-15-6013033-S : SUPERIOR COURT
LIME ROCK PARK, LLC : : J.D. OF LITCHFIELD
VS. : AT TORRINGTON

PLANNING AND ZONING COMMISSION
'OF THE TOWN OF SALISBURY : JANUARY 31,2018

MEMORANDUM OF DECISION

AMENDED MEMORANDUM OF DECISION

DOCKET NO: CV-15-6013033-8 : SUPERIOR COURT
LIME ROCK PARK, LLC : J.D. OF LITCHFIELD
VS. : AT TORRINGTON

PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALISBURY : - July 17,2018

- AMENDED MEMORANDUM OF DECISION

(AMENDMENT TO MEMORANDUM OF DECISION DATED JANUARY 31, 2018.
THIS AMENDED MEMORANDUM OF DECISION ADDRESSES ISSUES RAISED IN
MOTIONS TO RECONSIDER THE JANUARY 31,2018 MEMORANDUM OF
DECISION. THIS AMENDED MEMORANDUM OF DECISION SUPERSEDES THE
ORIGINAL MEMORANDUM OF DECISION)
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INTRODUCTION

On‘ December 18, 2015, Lime Rock Park, LLC (Park) filed this action to appeal the
November 16, 2015 decision of the defendant, Planning a‘nd Zoning Commission of the Town of
Salisbury (Comm’n), to amend certain of its zoning regulations. The zoning regulations amended
in 2015 pertain to the operation of an automobile race track at a site owned by the Park (Site), On
May 16, 2016, the court, Moore, .J., granted the motion of the Lime Rock Citizens Coupcil, LLC
(Council) to intervene. The court conducted a hearing on May 10, 2017, with an additional

argument taking place on August 30, 2017, At that August argument, the parties agreed to allow
the court to file its decision in this matter on or before October 16, 2017. On September 11,
2017, two parties submitted supplemental briefing based on issues th.at arose during the August
| argument. Thereafter, on September 25, 2017, the court indicated, by way of order, that
additional argument was necessarjr and, on September 26, 2017, ordered the parties to ‘
supplement the record. The parties filed tim requested supplementation on October 6, 2017, and

the additional hearing was held on October 10, 2017. During that hea:ihg, the court allowed
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both parties to further supplement the record by admitting documents into evidence, including a
more complete version of the Comm’n’s 1959 zoning regulations. On January 31, 2018, the
court issued its memorandum of decision (#165), denying the appeal in part and sustaining it in
- part. Judgment entered on January 31, 2018,

On February 20, 2018, the Comm’n (#167), the Council (#169) and the Park (#170) each
filed motions to reargue and/or reconsider the decision, along with supporting tmemoranda of
law. On February 27, 2018, the court ordered reérgument on the issues raised in each of these
. three motions (#171). Thereafter, the parties filed a panoply of related objections and
memoranda, including the following: the Park’s objection to the Comm’n’s motion to reargue
(#172); the Park’s objection to the Council’s motion to reargue (#173); the Comm’n’s
memorandum in opposit_ion to the Park’s motion to reargue (#174); the Council’s objection lto the
Park’s motion to reargue and joinder to #174 (#175); the Park’s reply memorandum to the
Comm’n’s objection to the Park’s motion to reargue (#178) and the Comm’n’s reply to the
Park’s objection to .the Comm’n’s motion to reargue (#179). The Comm’n also filed a motion for
permission to supplement the administrative record (#180), with exhibits set forth inl#l 77. On
March 19, 2018, the court heard argument on all of the motions to reargue and respéqses thereto,
as well as on the Comm’n’s motion to supplcmeﬂt the record. The court denied the Comm’n’s
motion to supplement the record on the record on March 19, 2018, and, on March 20,2018,
entered a further oréier (#180.10), providing additional reasons for this denial,

On April 10, 20}18, and April 24, 2018, the court sought add'itional information from the
Comum’n as tb when a critical amendment to the zoﬁi_ng regulations ocewrred (##181 and 183).
The \Comrn’n provided compliance to the court’s requests on April 18, 2018 and May 3, 2018,

respectively.
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The January 31, 2018 judgment is hereby opened and this amended mémorandum of

decision supersedes the January 31, 2018 memorandum of decision. This amended memorandum

- of decision reflects the court’s response to the issues raised in the motions fo rearpite, Where the
court believed it helpful, it discussed the arguments raised in the motions to reargue in this
aménded memorandum of decision, For the reasons set forth below, the court sustains the appeal
in part and denies it in part,
II
REGULATORY HISTORY

Because rcgul'cj.tion of the Site has arisen, as the Comm’n’s chair stated, “as an accident
of history or evolution,” this court ﬁnd; it both useful and necessary to review the regulatory
history related to use of the Site as a motor vehicie race track. The court gleaned the following
history from the administrative record and through judicial notice of pleadings in the following
rélated cases: (1) Adams v. Vaill, Superior Court, judicial.district of Litchfield, Docket No. CV-
58-0015459-S, and the related appellate decision at 158 Conn. 478, 262 A.2d 169 (1969),
including thf; appellate court file;' (2) Lime Rock Foz'mdatz‘an, Inc. v, Zoning Board of Appeals,
Superior' Court, judicial district of Litchfield, Docket No, CV-77-0016404-S; (3) Lime Rock
Protection Committee v. Lime Rock Foundation, Inc., Superior Court, judicial district of
Litchfield, Docket No. CV-77-0016416-S; and (4) Lime Rock Protection Committee v, Lime
Rock Foundation, Inc., Sﬁperior Court, judicial district of 1Litchﬂe:ld, Docket No. CV-78-
| 0016920-S. |
Before reviewing the regulatory history of the Site, however, it is vitally important to

understand that, for six decades, regulation of the Site has been, at times, reactive in nature,

'Volume A-496, Connecticut Supreme Court Records and Briefs, Part 1, A-F, October Term,
1969, 1-62.
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rather than planned or thoughtful. Additionally, regulatioq of the Site has been too often
imprecise, and not careful. Regulation of the Site has taken three avenues: (1) a permancent
injunction arising out of a nuisance lawsuit brought by neighbors of the Site against the owner,
including modifications thereof; (2) a stipulated judgment, arising, in large part, from
preexisting, nonconforming uses at the Site, which resoived three appeals of decisions made by
the Salisbury Zoning Board of Appeals; and (3) the enactment and amendment of zoning
. regulations. At times, there has been inconsistency between these three avenues of regulation.
Indeed, the mere existence of these three avenues of regulation has sowh confusion regarding
which authority regulated racing at the Site. The zoning amendments at issue comprise, fo some
degree, a consolidation of these three paths, and constitute an attempt by the Comm’n to
organize the regulation of the Site into a more coherent and accessible fashion, The Comm’n
intended to codify what it perceived to be the existing zoning “status quo™ by placing into its
regulations what it deefned to be the reasonable expectations of its constituents regarding the use
of the Site as a race track.
A
Background Facts
Motor vehicle racing and other related activities, including camping, automobile shows,
and demonstrations of driv.iﬁg speed and skill have been conducted at the Site since 1957. In
1957, racing and related activities occurred seven days a week. At the inception of such
activities, the Town of 'Salisbury had no zoning regulations.? The operation of the race tr_ack,

therefore, prior to the enactment of zoning regulations, was a preexisting, nonconforming use.

2 Although the Town of Salisbury created a zoning commission in 1955, it did not adopt zoning
regulations until June 8, 1959, '
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B
Adams v. Vaill: The Injunction Action

In 1958, in response to the presence of the race track, and refated undesired activities, a’
group of local citizens and institutions brought a private nuisance action, Adams v. Vaill, supra,
Superior Court, Docket No. CV-5 8-061545 9-S. The defendants were B, Franklin Vaill, the
owner of the Site, and The Lime Rock Corporation (LRC), the lessee of the Site and operator of
the face track. The action was brought by twenty-five individuals, mostly residents and property
owners in the village of Lime Rock, and two institutions, the Trinity Episcopal Church of Lime
Rock (Church)® and the Lime Rock Cemetery Improvement Association (Cemetery). The
plajntiffs claimed that the use of the race track constituted a nuisance, and they sought to abate
;chis nuisance by means of permanent injunctive relief. Given that the injunction is the original
source of regulation at the Site, it is necessary to undertake a careful review of the allegations in
Adams.

The Adams plaintiffs alleged the following facts. For more than twenty-five years prior
to 1957, the village of Lime Rock was a “quiet, peaceful and secluded residential area” of
Salisbury with little commercial activity. Starting in early 1957, LRC used the Site as a sports car
race track, hosting races and exhibitions almost every weekend when weather and driving
conditions permitted. Even when no formal events took place, drivers used the track to test their
cars and practice racing. This activity began as early as 9:00 a.m. and went as late as 11:00 p.m.,
‘and sometimes lasted for up to ten consecutive hours. “[Clonsiderable noise,” arising from the
racing activity, included the roar of car engines when accelerating -at high and low speeds, .

generally “without mufflers or other devices to silence” the engine exhaust; the revving of

? The Church was not an original plaintiff, but was added shortly after the complaint was served.

5
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“unmuffled engines of cars at a stand still;” the “loud screeching of tires and squealing of
brakes;” the “noisy changing of gears;” and announcements emanating from loudspeakers and
amplifiers. The noise could travel as far as two and one;half to three miles. While atten;ﬁng
events at the track, racing fans drove their own cars recklessly and without consideration of the
rights of others, “often with loud noises occasioned by operation with cut-outs or witﬁqut
rﬁufflers.” The attendees also sped and raced on public roads, and engaged in horn honking and
other boisterous conduct. The racing fans created such heavy traffic that the plaintiffs were
denied normal access to and from their homes. The fans violated the plaintiffs’ property rights by
trespassing on their land, turning vehicles on their lawns, throwing beer cans and other litter on
private property, and f‘using [one plaintiff’s] property to relieve calls of nature.” This behavior
continued despite complaints to the police. Noise associated ﬁm the racing activity prevented
the plaintiffs from occupying their homes with comfort and, in some instances, forced some
plaintiffs to either close all of their windows and “retire to the basement” or to leave their homes.
The noise was “annoying, irritating and disturbing, both physically and emotionally,” and caused
some of the plaintiffs to be “seriously nervous and upset.” The noise menaced the health of the
plaintiffs, lowered property values, prevented homes from selling and being leased, and caused
the Cemetery to padlock its grounds on race days.

The Church alleged that the arrival of racing fans “before, during and imn;ediately after
the hours of worship,” and the attendant “noise; racket and behavior . . . [would] intrude upon,
disturb and interfere with the conduct of worshi;; of said Church, deter some of its communicants
from attending ch.urch services,” and “hamper [churchgoers’] access to and egress from” the

Church, thereby “endanger[ing] their safety.” The Church further alleged that it could no longer

JA294



~

schedule religious rites on race days, and that the rectory’s inhabitants could not peacefully enjdy
their home. '

~ The foregoing allegations demonstrate that noise was the plaintiffs® primary, although not
exclusive, grievance. On May 12, 1959, after a hearing, the court, Shea, J., entered judgment in
favor of the plaintiffs Ey granting a perfnanent injunction. The court issued a memorandum of
decision, setting forth its findings and holding that noise generated by the track’s operation
constituted a nuisance.* In reaching this decision, the court held that “[s]ound may be a nuisance,
even in the prosecution of a business lawful per se” and that to “co;lstitute a nuisance the use
must be such as to produce a tangible and appreciable mjury to neighboring property or such as
to render its enjoyment especially uncomfortable or inconvenient.” Memorandum of Décision
May 12, 1959. The court further held that “when [noises] reach the point where they become

annoying, irritating and disturbing to the comfort and rest of the nearby residents of ordinary

- sensibilities to the extent outlined above, [noises] ought to be so classified [as a nuisance].” Id.

In finding that noise from the Site constituted a nuisance, the court further held that the

“operation of the race track on Sundays proves to be especially annoying and irritating to the

_plaintiffs. Th'.;,y are justified in making complaint about the disturbing annoyance and discomfort

which is caused by the operation of the race 't_rack.in any form on Sundays. "This activity should
be prohibited.”
The court found that track noise that constituted a nuisance included “the noise and roar

of car engines caused by the operation of the vehicles upon the 'track,” as well as “the squealing

—

* The court rejected the plaintiffs’ claims of motor vehicle violations and heavy traffic, finding
that many witnesses commended the State Police for their work in defusing these issues. The
court held that, “[a]t the present time there is little or no complaint about the traffic problem or
the manner in which it is handled.”
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.of brakes, screeching of tires, and other noises emanating from the operation of the cars upoﬁ the
track” and noise coming from the track’slloudspeaker.

Notably, the court underscored the additional volume of noise that arose when car
engines were not mufflered, finding that during “weekdays the engines of the cars which are
operated upon the track are usually mufflered, but this is not uniformly true and the noise, of
course, is much greater when the engines are not mufflered.” The court also found that during
“racing events or speed tests, and particularly on weekends, the events are often held with
unmufflered engines. These events cover an extended period of time. On certain occa;sions they
are carried on cantinuously for a period of hours. The noise .and sounds, particularly whexi the
vehicles are unmufflered, reach such intensity that they can sometimes be heard for some
distance beyond the village depending upon the wind and atmospheric coﬁditions.”

After considering the legal standards relative to the creation of a nuisance, the court, once
again, emphasized the impact of unmufflered racing on its decision: “In applying these principles
of law to the case before us; it becomes evident at once that a single or isolated use of the race
track does not constitute a nuisance in and of itself. The noise becomes irritating, annoying, and
disturbing to the comfort of the community when the race track is used by unmufflered engines
forlan extended number of hours. In fact, there is little or no complaint to be made against the
operations upon the track when it is used by vehicles which are mufflered.” As mentioried above,
after finding that the “residents of Lime Rock often invite visitoré and friends to spend the
weekend there and to enjoy the peaceful surrounding_s. of the beautiful countryside,” and that the _
“operation of the race track on Sundays proves to be'especially annoying and irritating to the
plaintiffs,” the court prohibited Sunday racing. The court then found that “the noise does not

have the same effect on other days, and the track could be operated on every other day of the
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week provided, however, that the events with unmufflered engines should be limited in number
and space of time,"”* | |

As a result of these findings, the court entered a permanent injunction in favor of the
Adams plaintiffs. This permanent injunction prohibited “[a]ll activity upon the track .. . on
Sundays;” limited mufflered racing to weekdays between 9:00 a.m, and 10:00 p.m., except for
six days per year when racing could continue beyond 10:00 p.m.; and permitted unmufflered
racing between specified hours only on Tuesdays and ten Saturdays each year (as well as the ten
Fridays that preceded those ten Saturdays for the purpose of preparing for the Saturday races),
and the following holidays between the hours of 9:00 a.m. and 6:00 p.m.: Memoﬁal Day, the
Fourth of July and Labor Day. The injunction also referred the partieé to Geﬁeral Statu;tes § 14-
80 (c) for the definition of what constit.uted “permissible mufflers.” Judge Shea’s decision also
imposed a penaity on each of the defendants of $10,000 %‘or violating any provision of the
permanent injunctiorn. |

C
Original Salisbury Zoning Regulations

Shortly aﬁer the Adams decision, on June §, 1959, the Comm’n adopted zoning
regulations and a zoning map. Thé zoning regulations placed the Site in the Rural Enterprise
(RE) District, and, significantly, allowed race tracks as a permitted, as of right use within the RE
Distxict. Salisbury aning Regs., § 8.1.17, The Site was the only race track operating in'the RE
District. The -regulations allowed a “track for racing motor vehicles, excluding motorcycles, to

which admission may be charged, and for automotive education and research in safety and for

* Notably, the court did ﬁot find that unmufflered racing created additional traffic, or enhanced
air or light pollution because it was more popular than mufflered racing. This lack of findings is
relevant to one argument of the Comm’n, which will be addressed infra.

]
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performance testing of a scientific nature.” Id. These regulations also permitted such accessory
uses as “grandstands, judges’ stands, automobile repair pits, rest rooms, lunch counters or stands
- - use of the premises for automobile shows and exhibitions, for the sale of motor vehicles,

automotive parts and accessories and fuels, for manufacturing and automotive repair incident tq
the other activities herein permitted, [and] may also include the prqduction of television, motion
picture or radio programs and the use of nece.ss'ary lighting and sotnd equipment therefor.” Id., §
8.1.17.7. |

Additionally, the regulations allowed racing “during such hours as are pernutted by
statute.” Id. At that time, the controlhng statute provided, in relevant part, that any “race, contest
or demonstration of speed or skill with a motor vehicle as a public exhibition . . . may be
“conducted at any ressonable hour on any week day or after the hour.of two o’clock in'the
afternoon of any Sunday, provided no such race or exhibition shall take place contrary to the
provisions of any city, borough or Town ordinances.” General Statutes § 898c, as amended by
Public Acts 1939, No. 23, § 2.9

No provision of any .then-existin'g Town ordinances prohibited or limited racing after two
o’clock on Sunday afternoon. As a result, the original zoning regulations were at odds with
Judge Shea’s injunction. While the May 12, 1959 injunction prohibited Sunday racing, the June
8, 1959 zoning regulations allowed Sunday racing after two o’clock p.m.

D
Modification of the Adams Injunction
Even though the Adams injunction was pcrmaﬁent, it has been, nonetheless, modified

several times. The first modification occurred by way of 2 March 2, 1966 stipulation, entered

§ This statute also required that the Commissioner of State Police issue a permit prior to such a
race taking placc Id., §§ 1-2.
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into by the original plaintiffs. and defendants, further limiting the use of the Site for racing and
related activity. Specifically, the stipulation provided that the prohibition on Sunday racing
applied to both “mufflered” and “unmuffiered racing cars;” extended the Sunday prohibition to
the “paddock areas;” added a deﬁnitionlof “raciﬁg car;” and further limited the Friday
unmuiflered race preparation by specifying that “no qualifying heats or races shall be permitted
ort such Fridays,” Othet limitations, not part of the original permanent injunction, were
incorporated via this stipulation, including a prohibition on revving or testing of any racing car
engines on Saturdays and permitted holidays before 9:00 a.m. and after 6:00 p.m., except for the
transportation of the vehicles to and from the paddock areas or on their trailers, Such
transportation could not ta.ke place before 7:30 a.m. or after 7:30 p.ml.' The stipulation also
banned the use of loudspeakers at the track before 8:00 a.m. and é.fter' 7:00 p.m.

The secon.d modification resulted from litigation activity, as opposed to a stipulation.
Upon discovering that the state legislature had, in 1967, amended General Statutes § 14-80 (c) by
expanding the mufflering requirement to the operation of motor vehicles in all places and not
only when “operated upon a street or highway,” see Adams v. Vaill, supra, 158 Conn. 481, some,
but not all, of the original Adams plaintiffs ” filed, on July 29, 1968, a motior-l to modify the 1966
stipulation to which tﬁey had entered with. the Park’s predecessor. These Adams plaintiffs argued
that, based on the statutory amendment, the court must modify the 1966 stipulation to prohibit, at
aII‘times, the racing of unmufflered vehicles at _the Park. Id., 482. The court, Wall, J., agreed. The
c';o.urt issued an order on Aﬁgust 26, 1968, modifying the injunction by “prohibit[ing] the

operation and use of unmufflered motor vehicles on the Lime Rock race track.” Adams v. Vaill,

7 The Adams plaintiffs who moved fo mo dify the injunction were thirteen in number: Ann
Adams, Herbert Oscar Bergdahl, Grace Bergdahl, Herbert O. Bergdahl, Jr., Helen Heffher,
Elizabeth Hetherington, Agatha Mallach, Ralph McLellan, Florente McLellan, Annie M. Olsen,
Jack QOlsen, Lillian H. Roberts and Moritz Wallach.
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Superior Court, judicial district of Litchfield, Docket No. CV—SS-OOI 5459-S (August 26, 1968,
Wall, J)). The court’s ruling further ordered the defendants to “cease and desist immediately
from sponsoring the racing of said unmufflered vehicles.” Id. This 1967 order was upheld on
appeal in 1969 by our Supreme Court. Adams v. Vaill, supra, 158 Conn. 478. In reaching its ;
decision, the Supreme Court held that, “courts ha\}e; inherent power to change or modify their
own'‘injunctions where circumstances or pertinent iaW have so changed as to make it equitable to
do so0.” Id,, 483. Specifically, the Supreme Court found that the legislature’s amendment
prohibiting the operation of unmufﬂe{ed vehicles anywhere constituted such a change in
“pertinent law.” The Supreme Court held that, “where the court’s decree expressly authorized
unmufflered automobile racing‘ and, by subsequent action of the General Assembly, the 6peration
of an unmufflered motor vehicle anywhere in the state became illegal, it cannot be held that the
court committed error in mo;iifying the injunction so that it did not purport to authorize an
activity which the statutes prohibited.” Id., 484. The Supreme Court reacheﬁ this conclusion even
though it knew, when it iss;ued its decision, that tile statutory amendment on which it relied had
‘been undone. Id., 482-84, 484 n.1.2 Beginniné on August 26, 1968, therefore, unmufflered racing

was prohibited at the Park.

# Footnote one stated that “[w]e do not overlook the fact that the General Assembly, in its 1969
session, further amended subsection (¢) of General Statutes § 14-80 to provide an exception to
this prohibition by adding the clause ‘when such motor vehicle is operated in a race, contest or
demonstration of speed or skill with a motor vehicle as a public exhibition in accordance with the
provisions of subsection () of Section 29- 1437 Public Acts 1969, No. 17.” Although such a
further amendment might have rendered the 1969 Supreme Court decision moot, the Supreme
Court found that the amendment did not do so. The Supreme Court cryptically noted that “[tjhis
subsequent amendment, however, does not render the present appeal moot since it appears that
there is litigation pending, the outcome of which is dependent, at least in part, upon the legality
of the ex:stmg injunction as modified.” The Supreme Court did not identify such “pending
litigation” and neither the existing Adams trial court file nor the Supreme Court Records and
Briefs contain any motions or pleadings that would inform this court as to the nature of this
“pending litigation.”

12
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In 1988, in part to end this prohibition, two new parties, namely a substituted plaintiff,

the Lime Rock Protection Committee, Inc.? and the then-owner of the Park, Lime Rock

Associates, Thic. éntéred into 4 stipulation. The preamble of this stiphilation expressly stated that
the parties wanted to make two changes to the 1968 judgment and injunctive order, n‘amely (Mto
eliminate motorcycle racing, and (2) to modify the prohibition on unmﬁfﬂer_ed racing in light of
the legislature’s 1969 amendment, In 1969, as mention?ed above, the state legislature allowed the
unmufflered operation of motor vehicles uged in pl;blic racing. This stipulation accomplished
those two goals, prohibiting motorcycle racing and reinstituting unmufflered racing with the
same restrictions that existed in the 1966 stipulation. On March 21, 1988, the court, Dranginis,
J., approved the motion to amend the judgment in accordance with the stipulation. The 1988
stipulation did not include the $10,000 penalty for violations of the amended injunction,
E
Appeals of Salisbury ZBA Decisions 7

Beg@g in 1977, a series of appeals were taken from decisions of the Salisbury Zoning

Board of Appeals’ (ZBA) determination of what constituted “permitted activities” at the Site.

The first such action, brought by the then-owner of the Site, the Lime Rock Foundation, Inc.

% The parties did not identify any of the incorporators, officers, directors, constituent members or
shareholders of the Lime Rock Protection Committee, Inc. at the time of this stipulation or, for
that matter, at any time. The court takes judicial notice of the facts that (1) the two cases brought
by the Lime Rock Protection Committee, Inc. discussed below in section E, allege that the
Committee is a non-stock corporation organized for the purpose of “minimizing noise and other
forms of annoyance which result from the operation of a race track,™ and that the “officers, board
of directors and members of the Committee are residents and taxpayers of” Salisbury, (2) the
Secretary of State’s CONCORD system reflects that one Joan C. Bergdah! was the agent for
service of process of this corporation and (3) the court’s files in the cases that led to the ZBA
Judgment reveal that Joan C. Bergdahl was president of this corporation in the late 1970°s and
that Jack Olsen, Herbert O. Bergdahl, Jr. and Albert Tilt, Jr. were members of the Committee at
that time. The review of these court files further evidences that Joan C. Bergdahl’s property
abutted the Site, as did Jack Olsen’s. The 1988 stipulation also evidences that Joan C. Bergdahl
executed it on behalf of the Lime Rock Protection Committee, Inc.

13
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(Fou'ndation), appealed an August 5, 1977 decision of the ZBA upholding the Comm’n’s
limitation on the number of campers at the Site to 1,000 at any given time. Lime Rock
Foundation, Inc. v. Zoning Board of Appeals, Superior Court, jud.icial district of Litchfield,
Docket No. CV-77-0(\)16404-S. After the appeal was filed, the ZBA agreed fo raise the limit to
1,500 campers at a time. Id. The Foundation claimed that the 1,500 person limitation was illegal,
arbitrary, and constituted an abuse of discretion because the track was a “valid nonconforming
use which cannot be limited in this manner.” Id.

| Almost immediately after the Foundation filed its appeal, the Lime Rock Protection
Committee (Committee) and three individual abutting neighbors of the track, Herbert O.
Bergdahl, Joan C. Bergdahl and Jack Olson; sued the Foundation and the ZBA, also alleging that
the ZBA’s decision to raise the number of campers to 1,500 was illegal, arbitrary, and not
supported by record evidence. Lime Rock Protection Committee v. Lime Rock Foundation, Inc.,
Superior Court, judicial district of Litchfield, Docket No. CV-77-001641 6-S. In this appeal, the
plaintiffs alleged that the Comm’n,‘ in an August 5, 1977 decision, issued a ruling that camping at
the track was “a permitted use of said property” subject to the following limitations: (1) camping
was confined to the infield; (2) camping could not include spectators; and (3) camping could not
exceed more than 1,000 campers at ‘a time. The plaintiffs further alleged that, after the
Foundation appeziled the August. 5, 1977 decision, the ZBA modified said decision by (1)
dispensing with the requirement that camping be confined to the infield; (2) allowing campers to
include spectators; aﬁd (3) increasing the allowed number of campers at any one time to 1,500.
The plaintiffs alleged that the ZBA acted illegally because (1) camping is not a permitted use in
the RE Zone, where the Site is located, and the zoning regulations do not otherwise perthit such a

use, and (2) the type of camping that existed prior to the 1959 zoning regulations was

-
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substantially different in nature, typé and degree from that permitted by the ZBA, in that pre-
zoning camping (a) did not include spectators; (b) was limited to the infield; (¢) was limited to
far less than 1,500 campers; (d) took place over shorter time periods; and (&) was far less
objectionable in nature. The plaintiffs further claimed that the ZBA’s action was illegal because
it permitted a use not in harmony with the “general purpose of the Zoning Regulations of the
Town of Salisbury and is contrary to\ public policy,” and did not attempt to conserve the public
health, safety, convenience, welfare and/or property value of the plaintiffs and of other Town
residents. Finally, the plaintiffs alleged that the ZBA’s action was undertaken pursuant to
defective notice. |
In the third action, filed in 1978, the Committee and the same three individuals,'® all

abutting landowners, brought another action against the Foundation and the ZBA. Lime Rock
Protection Committee, Inc. v. The Lime Rock Foundation, Inc., Superior Court, judicial district |
of Litchfield, Docket No, CV-78-0016920-S. In the third action, the plaintiffs asserted that, at
their request, the Comum’n had issued, on May 20, 1975, an order enforcing a zoning regulation
that required a buffer strip between the race track and its neighbors, but that the F oundétiﬁn did
not comply with this order and that the Comm’n never enforc-;ed the order. The plaintiffs took an
appeal seeking enforcement of the order, which was denied by the ZBA. The plaintiffs alleged
that the actions of the ZBA were illegal because (1) it failed to require the Comm’n to enforce
the buffer strip regulation; (2) its action was not supported by record evidence; (3) it permitted a
use not in harmony with the general purpose of the zoning regulations and violative of public
policy; (4) it failed to consider public health, safety, convenience, welfare and/or property values

of the plaintiffs and other Salisbury residents; and (5) it provided defective notice.

10 The original plaintiffs were Lime Rock Protection Committee, Inc., Joan C. Bergdahl and Jack
Olson. It appears that Herbert O, Bergdahl was added at a later date as a plaintiff.
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All three appeals were resolved by one stipulation for judgment dated May 31, 1979, with
judgment entered in each file on September 19, 1979 (ZBA Judgment). The stipulation did not
mention any provision of the 2oning regulations, but simply recitedlthat the track’s owner was
permitted to usé the Site for camping for an unlimited number of spectators and participants at
any events held there, subject to the following restrictions: (1) camping was limited to the
infield; (2) no non-official motor vehicles were allowed to be parked in the outfield, except
between 6:00 a.m. and 10:00 p.m.; (3) the track entrance running past the Reed Williams
property was closed between 11:00 p.m. and 6:00 a.m. to all camping tréfﬁc; and (4) the 1978
case (Docket No. CV-78-0016920-S) was dismissed with prejudice.

The judgment in each of the two 1977 cases (Docket Nos. CV-77-0016404-8, CV-77-
0016416-8), although identical in ali siﬁniﬂcant respects, also augmented the stipulation by
‘construing “the nc;nconforming use” of the Site to permit camping by an unlimited number of |
spectators and participants as an accessory use to permissible car racing events subject to certain
restrictions, including: (1) camping and camping vehicles were confined to the infield of the race
track; (2) no motor vehicles were to be parked in the race track outfield betweeﬁ 10:00 p.m. and
6:00 a.m., except for those on official track business, which had to be parked in the parking lot
afca adjacent to the track office; and (3) the back road and the race track entrance, which abutted
the Reed Williams property were to be closed, between 11:00 pm and 6:00 a.m., to all {raffic
except for emergency and service vehicles.

F
Zohing Regulation Amendments
From June 8, 1959, though tl'le 1967 version of the zoning regulations, racing at the Sife

was a permitted use but, in 1975, over the objection of the Park’s predecessor, the Comm’n
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voted to change the use of the Site from & permiited use to oﬁe allowed pursuant to a special
permit, There is no evidence, however, that since this change, the Park or any of its predecessors
hav.e ever sought a special permit for its main uses, i.e., racing and exhibitions. Conversely, there
is also no evidence that the Comm’n ever sought to requil;c, in any formal way, that the Park or
its predecessors apply for a special permit to operate.

The May 12, 1967 version of the zoning regulations still stated, as did the 1959 version
thereof, that “[n}o races shall be conducted on any such track except during such hours as are
permitted by Statute.” At some time after March 11, 1974, and before February 23, 1981,
however, the re-levant zoning regulations were amended in a very critical way,"! Significantly, at
this time, Regulation 415.1, the provision regulating racing times, pivoted from the relevant state
statute to the permanent injunction.

This amendment to the regulations is the critical amendment previously referred to in
Section I of this memorandum of decision. While it would be extremely helpful for the court to |
understand the circumstances under which this regulation was amended, incfuding whether this

amendment was enacted properly, the Comm’n cannot locate this documentation.'? The Comm’n

.

' The court arrived at this range of dates by considering the following facts. The March 11,
1974 revision of the zoning regulations still provided that racing times were governed by the
state statute. The typed copy of the 1974 regulations includes handwritten notations that the
regulations were further amended on August 27, 1976, June 22, 1979, February 21, 1980 and
February 23, 1981. A handwritten cross-out of section 415.1 provides that no “races shall be
conducted on any such track except during such hours as are permitted by court order dated
5.12.59.” The court infers that the handwritten cross-out was contemporaneous with one of the
revisions noted in handwriting on the typed, March 11, 1974 version of the regulations, but the
actual date of the revision was not noted,

12 The amendment under our law is entitled to a presumption that it was enacted lawfully. See
Protect Hamden/North Haven from Excessive Traffic & Pollution, Inc. v. Planning & Zoning
Commission, 220 Conn. 527, 542, 600 A.2d 757 (1991) (presumption that a zoning commission
is acting within the statutory authority granted to it by § 8-2); see also Bauer v. Waste
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was able to provide the court with only a reference in the Comm’n’s minutes to this amendment.
See #161, attachmeﬁt H, p. 146. In what the court construes to be the minutes of the Comm’n for
the February 10, 1975 meeting, after a “Regular Meeting” that cénvened at 8:00 p.m., the
members “.[a]dj ourned to Mr. Athoe’s Office” at “9:07 p.m.” Since this portionf of the meeting is
dj-stinguished from the “Regular Meeting,” the court finds that this was an executive session of
the Comm’n. During this executive session, a nine-page letter from a group called the Lime
Rock Protection Association was presented and discussed by “J. Brock.” The minutes indicate

. that th; “court injunction of 1959 is more restrictive than the zoning regulations. The court
injunction pertained only to raciﬁg. ...” The minutes proceed to state that “Wilson made point
that P, & Z. cannot stop racing at the track but by Regulation 415.1 can énforce injunction
imposed racing times.”

Thc amendment that ensued effected a radical change in the zoning regulations. Wherea_s
the previous version of ;the regulations allowed racing during the hours permitted by statute, this
amendment stated that “[n]o races shall be conducted on any such track except during such hours
as are permitted by Court Order dated 5/12/59.” This amendment did not specify what these
hours were, but simply referred the reader to the 1959 order. Thus, it would be necessary to
locate the 1959 order to discover the permitted hours of racing, Additionally, this amendment did
not acknowledge that the 1959 order had been amended by stipulation in 1966 and by means of a
motion to modify in 1968. |

The last version of the zoning regulations prior to the amendments at issue, the May 26,
2013 regulations, specified that “[n]o races shall be conducted on any such track except during

such hours as are permitted by Court Order dated 5/12/59 and subsequent Court Orders on file in

Management, 234 Conn. 221, 258, 662 A.2d 1179 (1995) (zoning regulats are entitled to a _
presumption of validity).
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the Planning and Zoning Office, or the Town Clerk’s Office.” The 2013 regulations did not
clearly set forth what these “permitted” hours were, and further did hot include a specific
reference to déi'ys of operation, Moreover, the 2013 regufations did not incorporate, by reference, -
the ZBA Judgment and did not contain any provisions as to camping, parking, or traffic on
access ways to the track, Consequently, to determine the permitted hours of racing under the
2013 version of the zoning regulations required one to r;efer to the most recent version of the
injunction.

The 2015 amendments were proposed by the Comm’n on or before July 20, 2015, and
adopted on November 16, 2015. Portions of Sections 221.1 and 221.3 of these amendments™ are
the subject of the present appeal. The sections at issue will be set forth in more detail infra in this
amended memorandum of decision,

G
Special Issues Arising from the Table of Uses
The zoning regulations have, since at least 1967, contained a separate Table; of Uses setting
forth which uses are permitted as of right and which only by special permit in tﬁe various zoning

districts. A review of pre-1975 regulations reveals that, when the Comm’n: began to employ a

13 Several of the 2015 amendments are not at issue in the present appeal, including clarifying and
expanding a list of various uses that are incidental and accessory to a race track use; modifying
the Table of Uses to specify that a race track is a use allowed by special permit in the RE
District; adding a definition of “motor vehicle” that is derived from state statute; and providing
that certain temporary ‘uses associated with racing, even though not incidental or accessory
thereto, may be allowed by special permit. Moreover, initially, the 2015 amendments also added
Section 221.6, a severability clause, providing that, if;one portion of the regulations were found
by a court to be invalid, all of the other provisions would be invalid as well. Section 221.6 also
contained what the Park termed an “in terrorem” clause. This clause provided that, if the Park
were to successfully challenge one or more provisions in the amended regulations, then a track
for racing motor vehicles shall be found not to be permitted in the RE zoning district. The Park
challenged this section on appeal, and the Comm’n, in a public hearing on March 30, 2016,
repealed Section 221.6. Therefore, Section 221.6 is no longer before the court on this appeal.
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Table of Uses, the race-track was listed as permitted as of right. After the 1975 zoning
amendment making the race track a specially permitted use, the Tables of Uses listed the race |
track a specially permitted use. However, the. 2004 Table of Uses neglected to list a track for
racing motor vehicles as either a permitted use or a use requiring a speciai‘permit in any zoning
| district. The 2008 Table of Uses corrected this oversight by listing a track for motor vehicle
racing as a use allowed by special permit in the RE district. The 2013 regulations, oncé again,
however, omitted to list a track for motor vehicle racing as a permitted or specially permitted use
in any zoning districf.

Because the zoning regulations state that any uses of land that are not allowed as
permitted uses or by special permit or otherwise allowed are prohibited, Zoning Regulations
Section 102.a, the failure to list the motor vehicle racing track as a permitted c_;r specially
permitted use, even though 'inadv_ertf.:nt, meant, strictly speaking, that the ﬁse was prohibited.
See, e.g., Gada v. Zoning Board of Appeals, 151 Conn. 46, 48, 193 A.2d 502 (1963). Counsel for
the Comm’n made this point during the del_ibgrative session on the 2015 amendments, but later
that evening pointed out that the failure to include the track on the table of uses was a mistake
that would be rectified under the amendments. As mentioned in footnote 13 of this memorandum
of decision, the 2015 amendments fix this problem by listihg a motor vehicle racing track as a
use by special permit in the fable of uses for the RE district. .

H
Sumnmary of Confusing, Imprecise and Inconsistent Regulation of the Park
A great amount of confusion has been engendered by the manner in which the Park’s use

of the Site has been regulated over time. To illustrate this point, the court will examine three
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major regulatory issues: (1) the categorization of use of the Site for motor vehicle racing; (2)
Sunday racing and (3) the treatment of the ZBA Judgment. |
| W
Categorization of the Use at the Site

When the track began operations, there were no zoning regulations in Salisbury. Initially,
therefore, there were no restrictions as to this use. Because the track existed prior to the
enactment of zoning regulations, it was a pre-existing, nonconforming use. The use prior to the
existence of Town zoning regulations included Sunday racing. When the zoning regulations were
first adopted, in Jﬁne, 1959, mot-or vehicle racing at the Site was listed as a permitted use. It
remained one until 1975. As previously mentioned, in 1975, the Comrﬁ’n changed the
designation of motor vehicle racing at the Site to one of use by special permit. ﬂoweyer, neither
the Park nor any of its predecessors have ever applied for a special permit. The Comm’n has
ne\./cr formally required the Park to apply for a special permit. No special permit has, therefore,
ever been granted. To exacerbate this problen;x, in 2004, for four years, and in 2013, for two
years, the Comm’n forgot to list motor vehicle racing as a specially permitted use in the RE
zoning district on the applicable section of the Table of Uses. Even though the Comm’n now
acknowledges that the omission was.done in error, strictly speaking, the failure to list meant that
the use of' the Site for motor vehicle racing was prohibited between 2004 and 2008, and between
2013 and the enactment of the 2015 regulations, which, once again, placed the Park in the Table
of Uses as a specially permitted use..

During the deliberative session considering the 2015 axﬁendments at issue, the Comm’n’s

chairman made several comments that underscore the historically jumbled nature of the

21

JA309 o




O O

regulation of the Park’s racing activities.” During that session, the chairman first stated that “de
facto [the Park] has right now a special permit, though it doesn’t apply for one, it’s operating as a -
permitted special permit without the permit.” The chairman further stated that “so here we have a
permitted use, they have not come in for a special permit. We've accepted that-through practice.”
The chairman finally stated that “[i]n a way, those standards in that injunction in a sense de facto
form the basis of the permittea use that doesn’t have the special permit right now . . . that’s
basically what it is.” Most significantly, the chairman summarized the Comm’n’s goals as
“defining for the first time that it’s this permitted use subject to a special permit that does not
have a special permit from an accident of history or evolution; but these are the parameters.”'’
)
Regulation of Sunday Racing

The history of Sunday racing is also fraught with inconsistencies. Prior to the May 12,
1959 injunction in Adams, the Park’s predecessors conducted Sunday racing. Although the May
12, 1959 injunction prohibited Sunday racing and exposed the Park’s predecessor to a $10,000
{fine for, inter alia, violating that portion of the injunction, less than one month later, on June 8,
1959, acting as if it were unaware of the less than one month-old injunction, the Comm’n
enacted, as discussed above, zoning regulations whiph allowed Sunday racing after two o’clock

in the afternoon pursuant to the relevant state statute. The patent inconsistency of the injunctive

' The court understands that these comments are not part of the formal statement of reasons for
the amendments, but cites to these comments merely to explain the confused status of the
regulation of the Site at the time of the amendments.

13 Moreover, as discussed infra, there is case Jaw holding that, at least to some degree, a pre-
existing, nonconforming use runs with the land, notwithstanding any change to the
characterization of the use as otherwise permitted or specially permitted. This concept was
evidenced in the ZBA Judgment. Although issued four years after the Comm’n changed the
categorization of the Site use from permitted to specially permitted, the ZBA Judgment termed
the use of the Site, as least as far as camping and parking were concerned, as “nonconforming.”
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pfohibition of Sunday racing existing side by side with the zoning regulations permitting Sunday
racing after two o’clock p.m. persisted, as discussed previously in footnote 11 of this
memorandum of decision, for a significant amount of time, at least fcom 1959 through 1974, and
possibly until 1981. At that ;time, the regulations were amended to refer to the hours of operation
permitted in the 1959 injunction, as opposed to those hours permitted under the statute. There is
no evidence before the court that, during the extended period of time of this discrepaﬂcy between
" what the Ad.ams injunction prohibited, e.g., Sunday racing, and what the zoning'rcgulations
allowed, e.g., Sunday ralcing after two o’clock p.m., the Park’s predecessor(s) ever sought to race
on Sundays.'¢ In other words, despite the pemﬁssion granted by the regulations over at Ieast‘
fifteen, and possibly as many as mentjf-bNo years,.the Park’s predecessors abided by the
injunction’s prohibition on Sunday racing, .

From the time of the zoning regulation amendment referring parties to‘the 1959 order for
guidance on Sunday racing, on forward, through and including the 2013 version, the zoning
regulations névcr specified what the permitted hours of racing were, but merely referred the
" reader to the 1959 injunction, or to revisions thereof. The zoning regulations during this time
never even told the reader where to find the 1959 injunction, or any modiﬁcati;)n,s thereof, until
2013, when the regulation directed anyone interested to the 1959 order or “subsequent Court
Orders on file in the Planning and Zoning Office, or the Town Clerk’s Ofﬁce.” As the Comm’n
pointed out in argument, had the Adams injunction been modified at any time when the
regulations incoxporated it by reference to set forth hours of racing, the regulations would, ipso

facto, have been amended without the benefit of the required administrative process,

18 In fact, the Comm’n’s counsel volunteered during the deliberative session, that, “I’'m not
aware there’s been violations [by the Park of any restrictions imposed by the injunction or its
modifications].” "

23

JA311



O O

Even counsel for the Comm’n found the 2013 regulations o be ambiguous in reg-a.rd to
Sunday rac-ing. During the deliberative session on the amended regulations, when discussing the
incorporation by reference of the injunction’s prohibition on Sunday racing, the Comm’n’s
counsel commented that “someone coming in for the first time wouldn’t know what that lawsuit
[the Adams suit] is.” Shortly after that comment, the Comm’n’s counsel stated, when discussing
versions of the court order on file with the Town, “[s]o what if there’s five court orders in the
office, and there are. There’s *59, *66, there was *88. So what is it? I mean just fro-m a point of
view what does it mean and what are you referring to? Yeah, I think it’s a good idea to not have
ambiguity but to say what it is.” In referring to times of operation, counsel for the Comm’n
concluded by saying that “I think it’s important to remove the ambiguity of what it is.”

&)
Ambiguity about the ZBA Judgment

The zoning regulations, priot to the 2015 amendments, never addressed the issues
decided in the ZBA Judgment pertaining to cami)ing and patrking. However, the Comm’n, in the
formal statement of reasons it adopted in support of the 2015 amendments, nonetheless, termed
the ZBA Judgment part of the Town’s zoning “pre-sent status quo.” During thedeliberative
session in which the Comm’n approved the 2015 amendments, counsel for the Comm’n first

‘ : .
stated that the actions giving rise to the ZBA Judgment “involved . . . an interpretation of the
regulations,” and then described the ZBA Judgment as being “part of the zoning status.” Counsel
for the Comm’n later described the ZBA Judgment as “part of our zoning scheme.” The formal
statezﬁent of reasons adopted by the Comm’n further refers to the Z-B‘A Judgment as “restrictions
that are already part of the Town’s zoning scheme,” and states that positing “the standardé in the

regulation:q themselves allows the affected property owners to know what the zoning restrictions
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are withouf having to review outside documents.” Even though the provisions of the ZBA were
never, prior .to the 2015 amendments, part of the Town’s zoning regulations, the_Corﬁ_m’n viewed
the incorporation of the provisions of the ZBA Judgment into the 2015 regulations as simplya
codification of language already governing the use of the Site with regard to camping, parking .
and the other issues addressed in the ZBA Judgment. |
eI
STANDARD OF REVIEW"

As a threshold mafter, aggrievement is a prerequisite to maintaining a zoniﬁg'appeal, and
the Park bears the bur‘den of proof that it is aggrieved by the Comm’n’s decisioﬁ to amend its
- regulations. Unless an appellant pleads and proves aggrievement, the case must be stricken for
lack of subject matter jurisdiction. In the present case, the parties have stipulated .to facts which
allow this court to make a finding that the Park is aggriev'ed. See Hughes v. Town Planning &
Zoning Commission, 156 Conn. 505, 509, 242 A.2d 705 (1968); Hendel’s Investors Company v.
Zoning Board of Appeals, 62 Conn, App. 263, 270-71, 771 A,2d 182 (2001); R. Fuller, 9A
Connecticut Practice Series: Land Use Law and Practice (4th Ed. 2015) § 32:3.

A local zoning commission, acting in a legislative capacity, has broad authority to enact
“or amend zoning regulatioﬁs. Protect Hamden/North Haven ﬁbm Excessive Traffic & Pollution,
‘ Inc. v. Planning & Zoning Commission, 220 Copn. 527, 542, 600 A.2d 757 (1991); Arnold
Bernhard & Co. v. Planning & Zoning Commission, 194 Conn. 152, 164, 479 A.2d 801 (1984).
“Acting in such legislative capacity, the local board is free to amend its regulations whenever
time, experience, and responsible planning for contemporary or fut:ure conditions reasonably

indicate the need for a change.” (Internal quotation marks omitted.) Protect Hamden/North

17 This section has been redrafted based on the arguments made in the various motions to
reconsider.
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Haven from Excessive Traffic & Pollution, Iﬁc. v. Planning & Zoning Commission, supra, 543,
The broad discretion of local zoning authorities acting in their legislative capacity is not,
however, unlimited. Damick v. Planning & Zoning Commission, 158 Conn. 78, 83, 256 A.2d 428
(1969). “Zoning is an exercise of the police power. . . . As a creature of the state, the .. . [Town .

. . whether acting itself or through its planning commission,] can exercise only such powers as

. are expressly granted to it, or such powers as are necessary to enable it to discharge the duties

and carry into effect the objects and purposes of its creation. . . . In other words, in order to.
determine whether the regulation-in que;ﬁon was within the authority of the commission to
enact, we do not search for a statutory prohibition against such an enactment; rather, we must
seazch for statutory authority for the'enactment. . . . If the legislafion is [a zoning] ordinance, it
must comply with, and serve thg purpose of the statute under which the sanction is claimed for it.
.. A local zoning commission is subject to the limitations prescribed by law [and] [t]he power
to zone [is] not absolute but [isj conditioned upon an adherence to the statutory purposes to be

served.” (Citations omitted; internal quotation marks omitted.} Builders Service Corp. v.

' Planning & Zoning Commission, 208 Conn. 267, 274-75, 545 A.2d 530 (1988).

General Statutes § 8-2 is the statutory source of authority for the 2015 amendments. “The
test of the action of the cornmission is_twofold: (1) The zone change must be in accord with a
comprehensive plan, General Statutes § 8-2 . . . and (2) it must be reasonably related to the
normal police power purposes énumerated in § 8-2....” (Citations omitted; internal quotation
marks omitted.) Protect Hamden/North Haven from Excessive Traffic & Pollution, Inc. v.
Planning & Zoniné Commission, supra, 543-44; see also 'Arnoid Bernhard & Co. v. Planning &
Zoning Commission, supra, 194 Corm. 159 (“General Statutes § 8-2 delegates broad authority to

municipalities to enact local zoning régulations”).
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In order to describe “normal” police powers delegated to local zoning commissions under

§ 8-2, our Supreme Court, has referred, in one case, to the following language in § 8-2:

- “IZJoning regulations shall be designed %o [essen congestion in the streets; to seours safety from

fire, panic, flood and other dangers; to promote health and the general welfare; to provide
adequate light and air; fo prevent the overcrowding of land; to avoid undue concentration of
popu}ation and to facilitate the adequate provision for transportation, water, sewerage, schools,
parks and other public requiremen.ts‘” (Intemal quotation_ marks omitted.) First H&rgford Realty
Corp. v. Plan & Zoning Commission, 165 Co.nn. 533,541 n.1, 338 A.2d 490 (1973). Elsewhere,
our Supreme Court has further described the zoning police powers as those that, inter alia,
advance the “prosperity of the community . . . ,” (lnternal quotation marks omitted.) Corthouts v.
Newington, 146 Conn. 284, 288, 99 A.2d 112 (1953); see Builder;s Service Corp. v. Planning &
Zoning Commission, supra, 208 Conn, 283; State v, Hillman, 110 Conn. 92, 100, 147 A. 294
(1929). ,

Noted commentator Professor Terry Tondro places a finer point on the zoning police
power under § 8-2, positing that “Section 8-2 . . . is the basic statement of the purposes for which
the zoning powers may be exercised.” T. Tondro, Connecticut Land Use Regulation (Cum. Supp.
2000), p. 53. Tondro notes that the language employed in § 8-2 includes “very general”
language, particularly in the older portior} of the statute, as well as more specific Iénguage }from
the new portion of the statute. Id. He further posits that the “present language permits zoning
powers to be used” in the foIIolwing relevant ways: “[Tlo regulate the location and use of

structures [and iand] for trade [and] industry,” and “to conserve the value of buildings; [and to]

eancourage the most appropriate use of land throughout the municipality.” Id., pp. 53- 54.
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After reviewing numerous cases inteipretfng the zoning powers delegated to a local
commission, Tondro makes the following salient observations. First, “the zoning purposes
recited in C.G.S. § 8-2 are simply statements about the subjects the zoning commission may
consider, rather than policy objectives municipalities are directed to achieve. They indicate
neither the relative strength of competing considerations, nor how to evaluate any one of them.
As such, they do little to constrain thé discretion of zoning commissions when deciding the
objective they will pursue with the power delegated to them.” Id., p. 57. Second, a tension exists
between a proposition consistently articulated in a long line of unchallenged Supreme Court
precedent and the manner in which this proposition has been applied in practice. The proposition
is that “the zoning powers” are to be construed “in a limited way because they are in derogation
of the common law.” Id., p. 44, In fact, a 1988 Supreme Court dec;ision, Builders Service Corp.
v. Planning & Zoning Commission, supra, 208 Conn. 274-75, holds that “specific authority to
enact a regulation . . . must be provided for in the language of the statute [§ 8-2],” T. Tondro,
supra,® and that “the . .. [town ... whether acting itself or through its planning commission,]
can exercise only such powers as are expressly granted to it [by § 8-2], or such powers as are
necessary to enable it to discharge the duties and carry into effect the c;bjects and purposes of its
creation.” (Internal quotation marks omitted.) Builders Service Corp. v. Planning & Zoning
Commission, supra, 274. More épeciﬁcally, “in order to determine whether the regulation in
question was within the authority of the commission to enact, we do not search for a statutory
prohibition against such an enactment; rather we must search for statutory authority for the
enactment.” (Internal quotation marks omitted.) Id., 275. Tondro notes, however, that,

notwithstanding this very clear Supreme Court guidance, “a long line of zoning techniques and

'8 Accord Capalbo v. Planning & Zoning Board of Appeals, 208 Conn. 480, 490, 547 A.2d 528
- (1988).
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objectives have been appro.ved by Connecticut courts even though no specific statutory language
authorizes them.” T. Tondro, supra, p. 44; see id., p. 44 nn. 36-53 (citing decisions granting a
zoning body authority to regulate absént specific authorization in § 8-2). From this ténsion,
Tondro éoncludes that “[i]f there is a pattern, it appears to be one of judicial deference to any
local initiative unless it threatens other important constitutional interests as well as ﬂnieatenin_g
private property rights.” Id., pp. 47-48.

Assuming that a zoning commission is acting within the statutory au.thor'ity granlted to it
by § 8-2, judicial review of a decision to amend zoning regulations is limited. P‘rotecr
Hamden/North Haven from Excessive Traffic & Pollution, Inc. v. Planning & Zoning
Commission, supfa, 220 Conn. 542. Tt is a “rare case in which the legislative judgment of what is

beneficial to the community can be superceded by that of the judiciary.” (Intemal quotation

marks omitted.) Timber Trails Associates, v. Planning & Zoning Commission, 99 Conn. App.

768, 787, 916 A.2d 99 (2007). “[I]t is not the function of the court to retry the case, Conclusions
reached by the commission must be upheld by the trial court if they are reasonably supported by
the record. The credibility of the witnesses and the determination of issues of fact are matters

solely within the province of the agency. The question is not whether the trial court would have

 reached the same conclusion but whether the record before the agency supports the decision

reached.” (Internal quotation marks omitted.) Protect Hamden/North Haven from Excessive
Traffic & P;)llution, Inc., supra, 542-43, A local zoning board’s “legislative discretion is ‘wide
and liberal,” and must not be disturbed by the courts unless the party aggrieved by that decision
establishes that the commission acted arbitrarily or illegally.” (Iﬁtemal quotation mé.rks omitted.)
Id., 543; see Stiles v. Town Council, 159 Conn. 212, 218-19, 268 A.2d .395 (1970) (“[clourts
cannot substitute their judgment for the wide and liberal discretion vested in the local zoning

. .
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authority when it is acting within its prescribed legislative powers™). “Courts will not interfere
with . . . local legislative decisions unless the action taken is clearly contrary to law or in abuse
qf discretion. . . .” Protect Hamden/North Haven from Excessive Traffic & Pollution, Inc. v.
Planning & Zoning Commission, supra, 543-44; see Arnold Bernhard & Co. v. Planning &
Zoning Commission, supra, 194 Conn. 159 (“General Statutes § 8-2 delegates broad authority to
municipalities to enact local zoning regulations”). Our Supreme Court has, however, found
zoning amendments to be invalid because tﬂey were “not rationally related to any legitimate
purpose of zoning as set out in § 8-2,” Euilders Service Co;'p. v. Planning & Zoniné
Commission, supra, 208 Conn. 306, an'd because they were deémed to be arbitiary, unreasonable,
and conﬁscatory, Corthouts v. Newington, 140 Conn. 284, supra, 288-90,

Applying these principles to the present case, this court must decide if the 2015
amendments at issue are (1) proper exercises of the statutory aﬁthority granted to the Comm’n
under the police powers set forth in § 8-2, (2) rationally related to the exercise of those powers,
and, if so, (3) neither arbitrary, unreasonable, illegal or confiscatory. In making these
determinations, the court should consider the Comm’n’s statement of reasons. “Where la zoning
agency has stated its reasons for its actions, the court should determine only Whether the assigned
grounds are reasonably supported by the rcco;d and whether they are pertinent to the
considerations which the authority was required to apply under the zoning regulations. . . . The
zone change must be sustained if even one of the stated reasons is sufficient to support it. . . . The
principle that a court should confine its; review to the reasons given by a zoning agency does not
apply to any utterances, however incomplete, by the members of the agency subsequent to their-
vote, It applies where the agency has rendered a formal, official, collective statement of reasons

for its action. . . . [H]owever . . . the failure of the zoning agency to give such reasons requires
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the court to search the entire record to find a basis for the commission’s decision.” (Citations

omitted; internal quotation marks omitted.) Protect Hamden/North Haven from Excessive Traffic

. & Pollution, Inc. v, Planhing & Zoning Commission, $ipra, 220 Conn. 544. Accordingly, o~~~

determine whether the 2015 amendments are within the Comm’n’s authority, the court first will

refer to the Comm’n’s formal statement of reasons, and then decide if even ane of the officially

proffered reasons is reasonably supported by the record. While this formulation sounds simple,
its application in the present case is complex, especially with regard to the Park’s arguments
concerning the restriction on days and hou‘rs of racing and the regulation of noise.
IV .
PARTIES’ ARGUMENTS

;I'he Park’s complaint averred that its action is an appeal from “amendments to the
Salisbury Zoning Regulations . . . adopted by the Commission on November 16, 2015.” Compl. |
2 (#100.30). At the present time, the Park asserts that the Comm’n acted illegally, arbitrarily,
capricicusly and in abuse of its discretion in several ways.'® .

The Park raised three interrelated thréshold arguments that arise from § 8-2, which -
authorizes the Comm’n to adopt Zoning regulations. The first of these arguments is that the
amendments contravene the requirement of § 8-2 that zoning regulations be in conformity with
the compreﬁensive pIa:.n. Second, it is argued that § 8-2 does not authorize the Comm’n to

engraft restrictions from both the Adams injunction concerning days and hours of racing

operation and also from the ZBA Judgment pertaining to camping, parking and use of access

19 Although the Park originally mounted attacks on the amendments other than those to be listed,
infra, it failed to brief some of these arguments, including an improper notice argument and an
argument that the new regulations required the Park to seek a special permit for activities it
undertook prior to these amendments. The court will not consider the Park’s abandoned
arguments. -
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roads onto the Town’s zoning regulations, Specifically, th.e Park claimed that § 8-2 “does not . . .
allow a Commission to simply defer to what private individuals have settled upon in private
lawsuits without any consideration whatsoever Iof whether such settlement terms further
statutorily sanctioned purposes.” Pl. Br. p. 17 (#127). In further support of this argument, the
Park posited that the Comm’n disallowed testimony in regard to limitations it already considered
tobe part of the “zoning scheme,” namely the injunctive restrictions from 4dams and the
camping and parking limitations from the ZBA Judgment. The third argument is that there is no
legitimate land use basis under this statute, as well as no record evidence thereof, to suppoﬁ the
amendments. In support of this argument, the Park argued that “[c]reating consistency with a
court order or stipulation is not among the listed permissible feasons for land use regulation.” P.
Br., p. 21. As a result, the third argument also takes up the issue of the insertion of the Adams
injunctive restncnons and the ZBA Judgment into the zoning regulations.

The Park also made arguments about specific provisions of the amendments. Among
these are the following: (1) The limitations on days and hours of racing and race car activities
violgte and are preempted by General Statutes § 14-164a; (2) the amendments attempt to regulate
noise in an improper fashion; and (3) the Comm’n exceede-d its statutory authority under § 8-3
(c) by requiring the Park to file an applicati-on fora 'special permit, as well as a éitc plan, asa
prerequisite to moving to amend the regulations, This third argument is an appeal of virtually
identical provisions in Sections 221.1 and 221.3. As previously mentioned, Section 221.1 largely
deals with days and hours of racing, and also deals with restrictions on mufflered and
unmufflered raci;lg. Subsection (8) of Section 221.1 a. provides that “[tJhe para.me.t.ers set forth
in this subsection may be amended by the Commission upon filing and approval of (1) a special

permit application in compliance with all requirements of these regulations, including a site plan
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identifying the location of all uses, accessory uses, buildings, sfructures, pavement, and all ot‘her
improvements 6n the relevant property, and amendments to any of the parameters set forth
abové; and (2) a petition to amend the 20ning regulations setting forth alternative parameters fc;r
this subsection.” Almost identical is subsection (d) of 221.3, which pertains to camping by
spectators and participants: “The standards set forth in this subsection may be amended by the
Commission upon filing and approval of (1) a special permit application in compliance with all
requirements of these regulations, including a site plan i&entifying the location of all uses,
accessory uses, buildings, structures, pavement, and all other improvements on the relevant
property, and amendments to any of the restrictions set forth above; and (2) a petition to amend
the zoning regulations setting forth alternative standards for this subsection.”

The Park also made several general arguments that applied to sections of the amendments
other than the ones reviewed above. The Park argued that the amendments constitute iliegal spot
Zoning, target a single ﬁroperty owner and regulate a user rather than a use. The Park.further
contended that the amendments do not conform to the Town’s Plan of Conservation and
Development.

In response, the Comm’n argued that: (1) there is a legitimate land use basis fo.r the
amendments; (2} it acted within its authority in addressing hc.)w certain standards in the
regulations may be amended; (3) there is evidentiary support for the amendments in the
administrative record; (4) the Park has not sustained its burden to prove that the amendments do
not conform to the Town’s comprehensive plan or its plan of conservation and development; (5)
the amendments do not constitute spot zoning, target a single property owner, or seeic to regulate
a user rather than a use; (6) the amendments concerning the track’s hours of operation are not

preempted by or irreconcilably in conflict with General Statutes § 14-164a; (7) the amendments
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concerning mufflered versus unmufflered racing do not constitute iliegal noise regulations, and,
in fact, the limitations on unmuiflered racing are not even attempts to regulate noise; and (8) the
Comm’n is acting within its statutory authority by requiring the Park to ﬁie an ai:plication fora
special permit, as well as a site plan, as a prerequisite to moving to amend the regulations

In support of the Comm?n’s position, the Council contended that several of the Park’s
claims have been abandoned for failure to bnef the Park’s prior shpulatlons to limits on Sunday
racing and hours of operation in the injunction action act as a waiver to any current challenge to
the amended regulations; the Comm’n’s actions in limiting Sunday racing are not preempted by
General Statutes § 14-164a; the amendments do not impermissibly regulate noise; and state law
allows the Comm’n to require the-Padc to file for a special permit with a site plan in order to seek
to amend the zoning regulations. |

\Y%
DISCUSSION
A
Language of the Amendments at Issue

As set forth above, the Park has briefed or argued appeals of portions of Sections 221.1
and 221.3 of the 2015 amendments. Therefore, it is important to review the language of these
two sections of the amendments. Section 221.1 provides, in relevant part, as follows:

A track for racing motor vehicles, excluding motorcycles, as well as for

automotive education and research in safety and for performance testing of a

scientiffc nature, private auto and motorcycle club events, car shows, and certain

other events identified in section 221.2 are permitted subject to the issuance of a

special permit in compliance with the procedures and standards of these

regulations and also subject to the following:

a. No motor vehicle races shall be conducted on any such track except m

accordance with the following parameters [footnote 1 is then inserted which reads
as follows: FN 1. The parameters set forth herein are identical to those set forth in
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the Amended stipulation of Judgment entered by the Court, Dranginis, J., on
March 21, 1988 in the civil action, Ann Adams, et al. v. B. Franklin Vaill, et al.,
CV No. 15,459 (Judicial District of Litchfield at Litchfield), which parameters
were previously incorporated by reference in the zoning regulations]:

(1) All activity of mufflered or unmufflered racing cars upon the asphalt track or
in the paddock areas shall be prohibited on Sundays.

(2) Activity with mufflered racing car engines shall be permitted as follows: (A)
On any weekday between 9:00 a.m. and 10:00 p.m. provided, however, that such
activity may continue beyond the hour of 10:00 p.m. without limitation on not
more than six (6) occasions during any one calendar year. (B) Permissible
mufflers are those which meet the standards set forth in Section 14-80(c) of the
General Statutes of Connecticut, Revision of 1959, or as the same may be
amended from time to time.

(3) Activity with unmufflered racing car engines shall be permitted as follows;
(A) On Tuesday afternoon of each week between 12:00 noon and 6:00 p.m. (B)
On Saturdays, not more than ten (10) in number each calendar year, between the
hours of 9:00 a.m. and 6:00 p.m. (C) On the ten (10) Fridays which precede the
said ten (10) Saturdays between the hours of 10:00 am. and 6:00 p.m. for the
purpose of testing, qualifying or performing such other activities as may be
necessary or incidental to the direct preparation for races on the Saturdays
specified, provided that no qualifying heats or races shall be permitted on such
Fridays. (D) In such event the scheduled activity for any of the said ten (10)
Saturdays must be rescheduled for a “rain date”, then said “rain date and the
Friday preceding it shall not be considered as one of the ten (10) days referred to
in Paragraphs b) and ¢) above. (E) On Memorial Day, Fourth of July and Labor
Day between the hours of 9:00 am. and 6:00 p.m. (i) In the event any of the
holidays falls on a Tuesday, Thursday or a Friday, there may be unmufflered
activity on the day preceding the holiday between the hours of 12:00 noon and
6:00 p.m., but in the event the permissible unmufflered activity of the Tuesday
next preceding the holiday shall be forfeited. (if) In the event anyof said holidays
falls on a Sunday, the next day (Monday) will be considered the holiday for these
purposes. (iii) In no event shall any such holidays increase the number of
Saturdays of permissible unmufflered activity beyond ten (10) as provided in
Paragraph b) above. :

(4) Prohibited activity upon the track shall include the revving and testing of mufflered or
unmufflered car engines on Saturdays and permitted holidays prior to 9:00 a.m. and after
6:00 p.m., excepting the transportation of said vehicles to and from the paddock areas on
or off their respective trailers, which transporting, unloading or loading shall not
commence before 7:30 a.m. or extend beyond 7:30 p.m. .

(5) The uée of the track loudspeakers before 8:00 a.m. and after 7:00 p.m. is prohibited.

35

JA323



(8) The parameters set forth in this subsection may be amended by the Commission upon
filing and approval of (1) a special permit application in compliance with all )
requirements of these regulations, including a site plan identifying the location of all
uses, accessory uses, buildings, structures, pavement, and all other improvements on the
relevant property, and amendments to any of the parameters set forth above; and 2)a
petition to amend the zoning regulations setting forth alternative parameters for this
subsection.

Section 221.3 provides, in pertinent part, as follows:

Camping by spectators and participants is allowed as an accessory use to permissible
automobile events subject to the following restrictions:

a. All camping and camping vehicles shall be locations within the infield of any asphalt

b.

race track existing as of the effective date of this regulation.

No motor vehicles shall be parked in any Race Track outfield during the hours of
10:00 p.m. to 6:00 a.m. except those which are (1) on official track business; and @
parked in the parking lot existing as of the effective date of this regulation.

No traffic other than emergency or service vehicles shall be allowed between the
hours of 11:00 pm [sic] and 6:00 am [sic] on any accessway into any race track that
abuts property located at 52 White Hollow Road. ‘

The standards'set forth in this subsection may be amended by the Commission upon
filing and approval of (1) a special permit application in compliance with all
requirements of these regulations, including a site plan identifying the location of all
uses, accessory uses, buildings, structures, pavement, and all other improvements on
the relevant property, and amendments to any of the restrictions set forth above; and
(2) a petition to amend the zoning regulations setting forth alternative standards for
this subsection. .

Return of Record, Ex. 20.

B

Park’s Arguments Under § 8-2

As mentioned above, the Park makes three interrelated arguments under § 8-2." The court

will address one argument separately, and, then, the other two together.

ey

Caonformity to the Comprehensive Plan
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The Park argued that the amendments do not comply with the mandate that the zoning
_regulations conform to the Town’s comprehensive plan. The court disagrees.

Séction 8-2 states that municipal zoning gcgtdations “shall be made in accordance with a
comprehensive plan. . ..” “A comprehensive plan has been defined as & general plan to control
and direct the usé and development of property in a municipality or a large part thereof by
dividing it into districts according to the present and potential use of the properties.” (Internal
quotation marks omitted.) Protect Hamden/North Haven from Excessive Traffic & Pollution, Inc.
v. Planning & Zoning Commission, supra, 220 Conn. 551, “In the absence of a formally adopted
comprehensive pian, a Town’s comprehensive plari is to be found in the scheme of the zoning
regulations themselves.” (Intemal quotation marks omitted.) 1d.

In its brief, the Park contended that “[a]lthough the scheme of zoning allows race tracks
as a permitted use, the Amendmehtg seek to limit the operation of a race track to such an extent
that the use will be severely hampered.” Pl. Br,, p. 22 (#127), In support of this proposition, the
Park argued that the prohibition on Sunday racing, regulation of days and hours of racing and
limits on unmufflered racing would put the Track at a severe corﬁpetitive disadvantage with

. other national race tracks, and, thus, the Amendments are not in conformity with the
comprehensive plan. . )
There are two fatal flaws with this position. First, this position proceeds on an incorrect
premise concerning the zoning status of the Park prior to the regulations at issue. As previously
discussed, the use of the Site for car racing has not been a permitted-use under the zoning
regﬁlations for over forty years. Although t1:1e ﬁse of the Site for car racing by tl;e Park’s

predecessors was a permitted use from 1959 until 1975, the Comm’n voted in 1975 to amend the

+

37

JA325




o e}

regulations to categorize this use as one requiring a special permit. After that time, the use of the
. Site for car racing was a specially permitted use, not a permitted use, as the Park suggests.
éecond, the argument marshalled in search of this position evinces a misunderstanding of
bedrock zor_ling principles. Preventing the Park ﬁ(_)m being placed at an economic disadvantage
with its national competitors is not a goal of the Town’s comprehensive plan, as reflected in its
zoning regulations. A comprehensive zoning plan is a “general plan t.o control and direct the use
| and development of property in 2 municipality or a large part thercof by dividing it into disfricts
according to the present and potential use of the properties.” Profect Hamden/North Haven from
Excessive Traffic & Pollution, Inc. v. Planning & Zoning Commission, éupra, 220 Conn. 551; see
a}so Lewis v. Zoning Board of Appeals, Superior Court, judicial district of Middlesex, Docket
No. CV-96-080068-S (May 2, 1997, Arena, J.) (protection fré:rn cl:ompetition not an interest
protected by zoning laws). Therefore, based upon the argﬁments it made, the Park did not
sustain its burden to convince the court that the amendlﬁents were generally discriminatory or
out of harmony with the comprehensive plan of zoning adopted to serve the needs of the Town.
@

Authdrity under § 8-2 to Engraft Provisions from the Adams Injunction and from the ZBA
Judgment into the Zoning Regulations; Legitimate Land Use Basis Under § 8-2 to Support the
Engrafted Amendments

Both of these arguments I;ertain to the insertion of provisions from the Ac.iams injunction
and the ZBA Judgment into the zoning aﬁendmmts. The Park contended that § 8-2 did not
authorize the Comm’.n to graft restrictions from the Adams injunction concerning days and hours '
of racing oper:ation and from the ZBA Judgment pertaining to camping, parking and use of '
access ro-ads onto the Town’s zoning regulations. Specifically, the Park claimed that § 8-2 “does

not. .. allowa Commission to simply defer to what private individuals have settled upon in
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private lawsuits without any consideration whatsoever of whether such settlement teﬁné further
statutorily sanctioned purposes.” Pl. Brief, p. 17 (#127). Similarly, the Park argued that
amending zoning regulations to make them consistent with a previous court order or stipulation
is not a permissible reason for land use regulation under § 8-2, and that no record evidence

supports the amendments. The Park’s two main arguments are two sides of the same coin,

‘namely that the Comm’n acted in an ultra vires manner and without a legitimate reason when it

inserted provisions from the most recent version of the Adams injunction and from the ZBA
Judgment into the zoning regulations. The court will first review the language that was
éncorporated into the zoning regulations from th_e private actions which gave rise to the current
Adams injunction and the ZBA Judgment.
(a)
Language Incorporated from Previous Court Orders into the Amendments

. Subsection a. of Section 221.1 clearly acknowledges tlllat its intent is to cut and paste
what it calls the “parameters” of the 1988 Adams Stipulation into the zoning regulations. Section
221.1 staées that “[njo motor vehicle races shall be conducted on any such track except in
accordance with the following parameters [footnote 1 is then ir(lscrted which reads as follows: FN
1. The parameters set forth herein are identical to those set forth in the Amended stipulation of
Judgment entered by the Court, Dranginis, J., on March 21, 1988 in the civil action, Ann Adams,
et al. v. B. Franklin Vaill. . . .” The “parameters™ adopted by the 2015 amendments address the

days and hours of the week in which motor vehicle racing may take place in the following

fashion. The 2015 amendments expréssly prohibit all “activity of mufflered or unmuffiered

* racing cars” on the track or in the paddock area on all Sundays. In addition to the Sunday

prohibition, the 2015 amendments only permit “activity with mufflered racing car engines” on
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weekdays, which are defined as Mogdays through Fridays, from 9:00 a.m. to 10:00 p.m., but
provide an exception for six days a year on which “such activity may continue beyond...10:00
p.m. without limitation.” Therefore, the regulations do not allow mufflered racing on Saturdays.
The 2015 amendments also place extensively detailed limitations on the days of the week on
which “activity‘with unmufflered racing car engines” may take place. Specifically, such activity
may take place on Tuesdays between 12:00 noon and 6:00 p.m., on ten Saturdays per year
between 9:00 a.m. and 6:00 p.m., on the ten Fridays that precede the ten Saturdays between
10:00 a.m. and 6:00 p.m. for the purpose of testing, qualifying or performing other activities -
related to direct preparation for the Saturday racing. The regulations also inclﬁde provisions for
what happens in the event of a rain out. Unmufflered racing may also take place on Memorial
Day, the Fourth of July and on Labor Day between 9:00 a.m. and 6:00 p.m. The regulations
prohibit revving and testing of any car engines, mufflered or unmufflered, on Saturdays a.ﬁd the
permitted holidays before 9:00 a.m. and after 6:00 p.m., except for the transportation of such
vehicles off their trailers or back and forth from the paddock area. Such transporting mu;st accur
between 7:30 a.m. and 7:30 p.m. The regulations also prqhibit loudspeaker activity before 8:00
a;m. and after 7:00 p.m. The aforementioned restrictions on racing and racing-related activity
found in Section 221.1 haye been engrafted from the 1988 Stipulation to the Adams injunction.
Section 221.3 incorporates provisions from the ZBA Judgment that (1) limit ca'mping and
camping vehicles to the Track’s infield, (2) prohibit parking in the track outfield, except for cars
on official business and those parked on the current parking lot, between 10:00 p.m. and 6:00
a.m., and (3) disatlow traffic, except for emergency ar service vehicles, between 11:00 p.m. and

6:00 am. on any roadway leading to the track that abuts 52 While Hollow Road.
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The court shall next review the status of the regulations just prior to the adoption of the

2015 amendments to understand more clearly the changes effected by the 2015 amendments.

(b)
Changes Effected by the 2015 Amendments

As mentioned above, (1) the provisions from the ZBA Judgment were never part of the
zoning amendments prior to the 2015 amen_dments, and (2) the only reference in the version of
the zoning regulations preceding the amendments, the 2013 version, to the Adams stipulation
posited that “[n]o races shall be conducted on any such track except during such hours as are
permitted by Court Order dated 5/ 12/59 and subsequent Court Orders on file in the Planning and
Zoning Office, or the Town Clerk’s Office.” The court, in accordance with the opinion of the
Comm’n’s counsel, has found, as set forth above, this language to be ambiguous. The court has
further found that the language from the 291 3 amendments operated solely to regulate hours, as
opposed to days of racing per the 1988 Adams Stipulation.

Therefore, the court finds that the 2015 amendments effect the following changes.

* Unlike their predecessors, the 2015 amendments expressly prohibit Sunday racing; disallow
mufflered racmg on Saturdays, and limit unmufflered racing to 10 Saturdays a year and to the
three warm weather hohdays Memorial Day, the Fourth of Iuly and Labor Day. Moreover, the
2015 amendments not only restrict~ “races...on... [the] track,” as did the 2013 regulations, but
also “activity of” race cars on Sunday both in the paddock or on the track, as well as “activity
with mufflered racing car engines” on the days specified above during the week. Additionally,
whereas the 2013 regulations were silent as to camping and parking, the new amendments [imit

camping to the track infield, disallow public parking outside of the existing parking lot in the
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- track outfield between 10:00 p.m. and 6:00 a.m., anc; prohibit non-emergency traffic on any
roadway'leading to the Park that abuts 52 While Hollow Road.
The court will next review the formal statement of reasons provided by the Comm’n.
(©

Formal Statement of Reasons Pertaining to the Incorporation of Provisions frorn Adams
Injunction and from ZBA Judgment

Near the end of thi? Comm’n’s del‘lbcratwe session on the amended regulations, its
counsel presented to the Comm’n a formal statement of reasons he had drafted before the
rﬁeethg. The formal set of reasons relevant to the issues before the court may be summarized, in
pertinent part, as follows:

* Reason | posited that placing the portions of Sections 221.1 and 221.3 engrafted from the
operative Adams injunction and from the ZBA Judgment “into the regulations themselves
allows the affected property owners to know what the zoning restrictions are without

_having to review outside documents [the Adams judgment and modifications thereof, as
well as the ZBA Judgment].”

» Reason 2 acknowledges that Adams is based on private nuisance law and that the

* authority of the Comm’n derives from § 8-2, but states because “zoning attempts fo be
consistent with affected property owners’ reasonable expc_actations concerning land use, it
is reasonable to incorporate these restrictions on land usé w1thm the zoning regulations
themselves.” Reason 2 further posits that, by incorporating the relevant provisions of the

Adams injpnction and the ZBA Judgment into the zoning regulations, the Comm’n

clarified “the exact standards that are the present “status quo’ and that have shaped the

conduct and reasonable expectations of affected property owners for decades.” By doing

s0, the Comm’n also eliminated the possibility of an unintended amendment of the
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zoning regulations, which previously had referred to the hours of racing operation in the

Adams injunction, were the Adams injunction to be modified. Reason 2 also states that

" “articulating the currénit réstrictions Within the Tegulations themselves” provides a befiefit”

by setting forth a clear mechanism, namely, the‘ permitting and amendment process for
zoning changes? so that any interested party may, if it chooses to do so, seek to amend
such restriction without the necessity of attempting to modify the injunction.
Reason 4 declares (1) that the amendments support “public health & safety and preserve
property values,” (2) that Section 22'1.1 a and the other zoning provisions regulate a use,
namely a car race track, that “may have substantial impacts on surrounding properties,”
including “noise . . . fraffic (including volume, fhe size of vehicles travelling on narrow
streeés, and congestion), ﬁighttime illumination, air quality, and changes to pr0pérty '
values.”,
(d)
Analysis of Amendments under § 8-2

As discussed above Section IIT of this memorandum of decisidn, the court must take a

multi-step approach to discerning whether the Comm®n’s incorporation of provisions from the
Adams injunction and from the ZBA Judgment into its zoning regulations is an authorized and
reasonable exercise of the Comm’n’s police power under § 8-2, and an exercise supported by a
legitimate land usé basis. In regard to both sets of incorporated provisions, the court must decide
whether the incorporation of these provisions was authorized under § 8-2, whether these
améndments at issue constitute a proper exercise of the Comm’n’s zoning policé powers under §
8-2, whether thése amendments are rationally related to the exercise of those police powers, and -

whether these amendments are arbitrary, unreasonable or illegal. Because the Park’s initial
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argument is that the Comm’n ﬁnproperly grafted the judgment from a private' nuisance case into
thp zoning regulations, the court will examine, first, the incorporation of the provisiéns from the
Adams injunction and from the ZBA Judgment. The Park argued consistently that such “cutting
and pasting” was, per se, an activity beyond the Comm®n’s §8-2 authority.

At first blush, these arguments seem to have some merit. Comments of individual
Comm’n members, made prior to the formal vote in favc';r of the amendments, reveal that some
members felt that their charge was not substantive, but, rather, that it involved nothing more than
éutting and pasting. Based on the belief of some Comm’n members that they were simply
codifying the existing zoning “scheme,” one Comm’n member issued stern warnings at the
beginn;'ng of the public hearings that the Comm’n would not };ear any testimony regarding the
impact of the Park on townsfolk. As mentioned above, the Comm’n’s counsel evinced a belief
that all provisions of the amendments before therﬁ were already incorporated by reference into
the existing zoning regulations or were, at least, part of some generalized zoning “scheme” or
“status quo.” As a result, the Comm’n may have seen the job at hand as being merely the
administrative task of spelling o‘ut each-'such provision in the regulations to obviate the need for
an interested person to obtain a copy of the most recent injunction from _the Superior Court or the
Town Clerk’s office to find out what was mcorpérated by reference into the regulations. This
belief, however, was mistaken. While the 2013 regulations did incorporate the injunction’s
restrictions on hours of racing, those regulations did not clearly incorporate the injunction’s
restn'gtions on days of racing, or the 1979 ZBAT udgment’s restrictions on camping and traffic.

Nonetheless, the partially erroneous beliefs of individual members of the Comm’n are not
a sufficient basi.c: upon which this court could sustain the Park’s appeal. First, despite the

Comm’n’s expressed intent to limit the testimony, it, in fact, took voluminous evidence and
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public commentary related to the essential issues at dispute in the present appeal, including, but
not limited to, noise, traffic, and days of racing. Second, as set forth abo-ve, in a situation such as
this, where the Comm’n has provided a formal statement of réésons;, this court must &isfég%;:d
comments by Comm’n members during the public hearing, prior to the formal vote to amend,

and consider only the formal statement of reasons. See Protect Hamden/North Haven from

Excessive Traffic & Pollution, Inc. v. Planning & Zoning Commission, supra, 220 Conn. 544,

The court finds that the incorporation of provisions from previous causes of action into
zoning regulations (ioes not, per se, constitute a violation of the authority of a zoning
commission and is not otherwise, in and of itsellf, an arbitrary or illegal action. Rather, the court
must review the provisions that were incorporated, in light of the formal statement of reasons
provided by the Comm’n, in order to decide whether the actual provisions themselves s;ﬁrang
from the Comm’n’s authority and were otherwise reasonable and legal,

In doing so, the court is aware that the private judgments from which the incorporated
provisions were lifted serve a different purpose than do zoning regulations. The common thread

among all of the descriptions of the zoning police power cited above is that it is intended to

‘benefit the general welfare, the public and the community. As one commentator stated,

“zoning...proceeds on the basis of benefitting the entire community. . . .* Zoning & the Law of
Nuisance, 29 Fordham L. Rev. 749, 750 (1961). Zoning is “primarily-intended to protect the
public at large and not the interests of individuals.” 83 Am. Jur. 2d, Zoning and Planning § 2
(2017). At least one Conn;:cticut case has adc'npted this line of thinking in the context of
individual devel.opers. “Our case law indicates that the primary purpose of zoning is to protect

the public interest . . . . [Z]oning is meant to protect the public at large and not ithe interests of
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individual developers.” (Citations omitted; emphasis in original.) Lewis v. Swan, 49 Gonn, App.
669, 677-78, 716 A.2d 127 (1998).

Private nuisance cases, like Adams, however, proceed on an entirely different footing.
“Private nuisance law . . . is concerned with conduct that interferes with an individual’s private
right to the use and enj oymént of his or her land. Showing the existence of a condition
detrimental to the public safety . . . is often irrelevant fo a private nuisance claim.” Pestey v.
Cushman, 259 Conn. 345,357, 788 A.2d 496 (2002). “[T]n order to recover damages {or to be
awarded injunctive relief] in a common-law private nuisance cause of action, a plaintiff must
show that the defendant’s conduct was the proximate cause of an unreasonable interference with
the plaintiff’s use and enjoyment of his or her property.” Id., 361.

In sum, therefore, the analysis that a court must undertake in a private nuisance case is
whether the allegedly offensive use of its real property by one landowner unreasonably interferes
with the use and enjoyment of ancther landowner’s real Iiro-perty. These private and personal
interests stand in contrast to the public, community interests furthered by zoning regulation.
Although the court is aware of these differences, the court’s task at hand is to dec'ide if § 8-2
authoﬁzes the incorporation of the specific language from Adams and the ZBA Judgment into the
regulations. In other words, nétwithstanding the differences between the authority for private
nuisance relief and that for zoning regqlations, the court’s job is'still the same. The court must
determine whether the amendments are within the police power of the Comm’n, are otherwise
not arbitrary, inreasonable or, capricious and are supported by any formal reasons and record
evidence.

The court has set forth above a general statement of the normal police powers delegated,

under § 8-2, to a local zoning commission in adopting zoning regulations. Generally, a local
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zoning commission may pass regulations “to lessen congestion in the streets; to secure safety

from fire, panic, flood and other dangers; to promote health and the general welfare; to provide

adequate light and air; to prevent the overcrowding of land; to avoid undue concentration of

population and to facilitate the adequate provision for transportation, water, sewerage, schools,
parks and other pﬁblic requirements.” (Internal quotation marks omitted.) First Hartford Realty
Corp. v. Plan & Zoning Commission, supra, 165 Conn. 541 n.1, 338 A.2d 490 (1973).
Elsewhere, our Supreme Court has described the zoning police power as making decisions that
further the “prosperity of the community.” (Internal quotation marks omitted.) Corthouts v.
Newington, supra, 140 Conn. 288. Citing Connecticut case law, Professor Tondro adds that the
“present language [of § 8-2] permits zoning powers to be used” in the following relevant ways:
“to regulate the location and use of structures {and land] for tr‘ade [and] industry,” “to conserve
the value of buildings; [and to] encourage the most appropriate use of land throughout the
municipality.” T. Tondro, supra, p. 53. By its very language, § 8-2 provides that a zoning body
may provide regulations “to protect the public health, safety, convenience and property values.”
§ 8-2.

For several.l reasons, the court concludes that the actions of the Comm’n fall within the

police power articulated in § 8-2, are otherwise not arbitrary, unreasonable or capricious, and are

' supported by formal reasons and record evidence.

As set forth above, the Comm’n’s formal statement of reasoris contains clearly legitimate
general laﬁd use bases for the amendments under § 8-2, to wit, that the proposed amepdmeﬁts
support public health and safety, and preserve property values. Formal statement of reason
number four states that the “proposed a:ﬁendménts also support public health & safety and

preserve property values.” Reason four also states that a car race track is the kind of use that
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“may have substantial impacts on surrounding properties” including not only noise, but also
traffic volume, traffic coﬁgestion, and large vehicles travelling on roads,- as well as nighttime
illumination, air quality and property values. Persuasive evidence was taken during the public

| hearing to support these reasons and to underscote the impact that the Site has on the value of
surrounding properties. “If any one [reason] supports the action of the commiséion, the plaintiff
must fail in his appeal.” Zygmont v. Planning & Zoning Commission, 152 Conn. 550, 553, 210
A.2d 172 (1965). As mentioned above, § 8-2 expressly recognizes that the promotion of health
and safety and the preservation of property valueé are two purposes of zoning regulations.® .

“Zoning legislation has been upheld with substantial uniformity as a legitimate subject for the
exercise of the police power when it has a rational relation to the public health, safety, welfare
and prosperity of the community and is not in plain violation of consti.tutional provision, or is not
such an unreasonable exercise of this power as to become arbitrary, destructive or confiscatory.”
{Intemnal quotation marks omitted.) Builders Service Corp. Inc. v. Planning & Zoning
Commission, supra, 208 Conn. 283.

Moreover, other aspects of the formal statement of reagons supply additional legitimate
land use baf_ses for adopting the amendments. These b_ases include making the regulation of
racing at the Site consistent, accessible and _cl_ear.

As set forth in great detail above, a significant amount of chaos has arisen concerning the
regulation of the race track at the Site in the past sixty years. This confusion, inconsistency and
imprecision has arisen from various sources, including (1) the simultaneous regulaﬁon of racing '

by several sometimes incompatible mechanisms, (2) sloppiness, such as accidentally failing to

20 Section 8-2 () provides, in relevant part, that zoning regulations “shall be designedto...
promote health and the general welfare” and that “[s]uch regulations shall be made with
reasonable consideration as to the character of the district and its peculiar suitability for
particular uses and with a view to conserving the value of buildings . .. .”
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inchude the race track on some versions of the Table of Uses and (3) laxness, such as the

Comm’n’s failure to require a specially permitted use, the track, to apply for a special permit,

The amendments intend to clarify and make more consistent and conivenient the regulation of car

racing at the Site.

Our Supreme Court has described the exercise of the police power by a zoning body as
promoting the “public welfare,” Wade v. Town Plan and Zoning Commission, 145 Conn. 592,
594, 145 A.2d 597 (1958), and has described “convenience” as one aspect of the promotion of
the public welfare. Abel v. Planning & Zoning Commission, 297 Conn. 414, 430, 998 A.2d 1149
(2010). Moreover, at least one trial court decision held that amending zoning regulations for
purposes of clarification is a valid exercise of the zoning police power. See Davko, Inc. v. New
Milford Zoning Commission, Superior Court, judicial district of Litchfield, Docket No. CV-00-
55157-S (April 24, 1992, Pickett, J) (commission did not act illegally, arbitrarily or in abuse of
discretion by adopting an amendment to zoning regulations designed to “to clarify the uses
permitted”). As mentioned above, § 8-2 explicitly states that convenience is another appropriate
exercise of the zoning police power. The following statements drawn from the formal statement
of reasons support the conclusion that the amendments will serve the legitimate land use goals of
public welfare and convenience:

Formal stateﬁent one points out that “[s]etting forth the standards in the regulations
themselves allows the affected property owners to know what the restrictions are without having
to review outside documents.” Formal statement two states that the amendments serve (1) to
clarify the exact standards that govern the use of the Park, and (2) to eliminate the unintended
consequence that could occur were a modification of the 4dams injunction to automatically

amend the zoning regulations without the requisite administrative processes, Formal statement
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two also posits that articulating the éxisting restric-:tions into the reéulations affords all parties a
clearer mechanism by which to seek to amend zoning provisions by means of the Town’s
permitting and amendment processes. As discussed both in formal statement two and in the
record evidence, allowing an interested party to try to effect change by following Zoning
regulation amendment processes savés such a party the burden and exp;anse of see;king to amend
the Adams injunction m court. Each of these formal statements of reasons supports a legitimate
land use goal, by farorﬁoting the public welfare and promoting convenience in ascertaining how
the Park is regulated. Moreover, the overwhehnin.g impression thét £h3 court gamers froﬁl the
formal statement of reasons is that the adoption of the zoning regulations is an attempt to hit tﬁe
“reset” button on land use regulation governing the track, an attempt to correct all the past
accidents of history that have led to the multiple avenues of regulation listed, supré, and an
attempt to place all parties on equal footing.and to direct them to seek redress from the Town’s
zoning bodies pursuant to the clear guidance of their administrative processes. Once again, doing
S0 ﬁromotcs both the public welfare and convenience in unifying the applicable regulation of the
Site.

Accordingly, this court finds that the foregoing articulated reasons for the !2015
amendments are valid, are reasonably supported by the record and are pertinent to the
considerations the Comm’n was required to apply under the zoning regulations. See R. Fuller,
9A. Connecticut Practice Series: Land Use Law and Practice (4th Ed. 2015) § 33:2.

Thefefore, the Park cannot succeed on its arguments that (1) the “cutting and pasting” of
the injunction into the regulatioris was imprqper; (2) the Comm’n generally acted outside of its
statutory authority; (3) no legitimate land use bas;is wa"s prov.ided, in general, for the

amendments; and (4) no record evidence generally supported the amendments.
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Days of Racing and Preemption under General Statutes § 14-146a

In its original decision, the court found that the restrictions placeci on days of racing and
racing activities violate and are preempted by General Statutes § 14-164a (a). Both the Comm’n
and the Council moved the court to reconsider this conclusion. The Comm’n and/or the Couneil,
which adopted the Comm’n’s supporting brief, raise the following arguments in their motions for
reconsideration: (1) The court misapplied the law of waiver to the actions of the Park’s -
predecessors in stipulatiné to judgments in Adams; (2) the court did not adequately consider §

14-164a in light of other statutes, such as § 8-13, which permits the Comm’n to adopt more

. stringent standards as to days of racing than does § 14-164a; and (3) in light of the broad

authority granted to a zoning commission to enact zoning regulation amendments under § 8-2,
the legislature did not explicitly state that § 14-164a usurped the right of a zoning commission to

adopt limitations on hours or days of operation, Section 14-164a, like the pertinent zoning

' regulation, is prohibitory, not permissive. The court will consider these arguments made upon

reconsideration in seriatim.

ey

The Park, Through Its Predecessors, Did Not Waive Its Rights to Challenge the Prohibition oo
Sunday Racing and Hours of Operation

As discussed immediately ab;Jvc, the Council and the Comm’n argued that the Park,
through the actions of its predecessors, waived its right to oppose the amendments that prohibit
Sunday racing or racing on other days of the week. The court finds no merit in this argument. In
support of the waiver argument, the' Council and the Comm’n first posited that the 2013
regulation,é already served fo limif days of racing. This argument is rebuited by the plain

language of the 2013 regulations that “[n]o races shall be conducted on any such track except
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during such hours as are permitted by Court Order 5/12/59 and subsequent Court Orders on file
in the Planning and Zoning Office, or the Town Clerk’s Office.” The 2013 regulations do not, on
their face, limit days of racing, but only hours. Furthe;-, the 2013 regulations reveal that the
Comm’n knew, at that time, how to exercise oversight over days of operation when it chose to do
so. In discussing the adaptive re-use of existing buildings near the RE district, the 2013
regulatibns state, in pertinent part, that “the commission may impose conditions, limiting the
number of employees working on the site at one time, and also limited the; days and hours of
operation based upon the characteristics of the use, the site, and the surrounding area.”
(Emphasis added.) Town of Salisbury 2013 Zoning Regulations, § 269.6 j. Finally, as discussed,
supra, counse] for the Comm’n opined to the Comm’n, during its deliberative session, that the
hours of use provi.sion in the 2013 regulations was ambiguous. The court agrees with counsel’s -
opinion, Ihus, the 2013 regulations limited hours, but not days, of racing.

This court finds equally unpersuasive the Council’s argument, made both initially and
upon reconsideration, that the Park waived its right to c;)ntest the Sunday racing zoning
amendments because it, or its predecessors, agreed, as part of previous stipulations to the
injunction order, to limitations on Sunday racing. In its motion for reconsideration, the Council
argued that the court misapprehended the law in several ways. The Council contended that the
court failed to recognize that the injunctién bound the Park because it was in rem and ran with
the land. The Council also argued that the stipulated judgments entered into by the Park’s
predecessors were contracts that, by necessary infqrence;, were immutable. More specifically, the
Council argued that the “1966, 1968 and 1988 stipulations in Adams v. Vaill (Appendix to
LRCC’s Brief at A29-40) are clearly ‘stipulations,’ not judgments after trial; tﬂey clearly

constitute the acceptance by Lime Rock’s predecessors of the ban on Sunday racing and the
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»?! (Emphasis in original.) (% 169). In fact, counsel for the Council

limits on racing hours.
argued, at reconsideration, that because the Park’s predecessors entered into such stipulated
Jjudgments, the Park was. precluded from seeking a modification of them.”? For the reasons set
forth below, the court disagrees.

The court Begins by examining the fami.liar formulation of waiver law in Connecticut,
“[Wiaiver is [t]hf; voluntary relinquishment or abandonment—express or implied—of a legal
right.. . . .” (Internal quotation marks omitted.) Delahunty v. Targonski, 158 Comn. App. 741,
748, 121 A.3d 727 (2015). Putting aside, for the moment, the very real issue of whether t.he
Park’s predecessors could have voluntarily relinquished or abandoned a legal right of their
succe;ssors, the Park, the court makes the following findings a;ld conclusions.

First,lthe court’s original memorandum of decision never took the position that the
injunction does not bind the Park under the holding of cases like Cémmissz‘oner of Environmental
Protection v, Farricielli, 307 Conn. 787, 805-15, 59 A.3d 789 (1950). In fact, the final paragraph
of the original memorandum of decision contained the following sentence: “The court must
remind all of the parties, however, that both the Adams injunction and the stipulated ZBA
Judgment remain in full force and effect.” This amended memorandum of decision ends with a
similar admonition.

Second, the court understands and appreciates that a stipulated :iudgment isbotha

contract and a judgment under the authority of cases such as Solomon v. Keiser, 22 Conn. App.

424, 426-27, 577 A.2d 1103 (1990) (a stipulated judgment is defined as a contract of the parties

* 2! One problem with this argument is that the 1968 modification to the Adams injunction was, as
discussed above, not the result of a stipulation, but of litigation activity by the plaintiffs,

#2 The Council also raised waiver issues concerning the requirement of a special permit to seek
the future amendment of zoning regulations, Based upon the court’s treatment of this issue upon
reconsideration, discussed infra, there is no need for the court to discuss this argument,
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acknowledged in court and ordered to be recorded by a court as its judgment). However, the
stipulated judgments in Adams are contracts only between the parties thereto. In this regard, it is
noteworthy that the composition of the parties, both plaintiffs and defendants, in Adams has
changed over time. An unsuccessful 1965 motion to modify the original injunction was filed
solely by The Lime Rock Corporation, not by the.defendant Vaill. Aloﬁg these same lines, only
about one-half of the original Adams plaintiffs moved to modify the 1966 Stipulation in 1968.
\While the 1966 stipulation involved the Park’s predecessors and the original Adams plaintiffs,
the parties to the most recent stipulation, the1988 stiijulatioil, included a later predecessor to the
Park, named Lime Rock Associates, Inc., and an entity apparently substituted in for the original
plaintiffs in Adams, the Lime Rock Protection Committee, Inc. As mentioned above, the parties
did not provide evidence of the names of the constituents, incorporators, shareholders, officers
and/or the directors of the Lime Rock Protection Comunittee, Inc. at the time of the 1988
Stipulation. In fact: the only officer of the Lime Rock Protection Committee that the court can
identify is Joan C. Bergdahl, its president and the person who executed the 1988 Stip;xlation on
behalf of the Lime Rock Protection Committee. Joan C. Bergdahl was not an original Adams _‘
plaintiff, although the court infers that she was a descendant or successor in title to one of the
Bergdahls who were original plaintiffs. In any event, neither stipulation is a contract between the
Park’s predecessor and all citizens of the Town. More to the point, the Council failed to
articulate a persuqsive reason why the court should find that a stipulation in a private nuisance
lawsuit to modify the relief awarded therein to a limited number of plaintiffs would or should
operate to preclude a party from objecting to town-wide zoning amendments proposed by the

Comm’n under claim of siatutory authority.
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Third, and most importantly, our Supreme Court has already ruled that a stipulation in
Adams may be modified. As noted iﬁ footnote 21 of this amended memorandum of decision, and
as recogiﬁied in a.previous brief by the Coungil, the modiﬁcatibn rof the injunction in I%é ﬁid
not occur by means of a stipulation. As previously discussed in detail, slightly less than one-half
of the original Adams plaintiffs ﬁlcd, on July 29, 1968, a motion to modify the 1966 stipulation
of the pf;mlanent i;1junctioh to which they had entered with the Park’s predecessor. These Adams
plaintiffs argued that, based on a statutory amendment, the court must modify the 1966
stipulation to prohibit, at all timesl, the racing of unmuffiered vehicles at the Park. Adams v.
Véill, supra, 158 Conn., 482. The upshot of this case was that the trial judge, Wall, J., issued an
order on Augusf 26, 1968 modifying the injunction by “prohibit[ing] the operation and use of
unmufflered motor vehicles on the‘Lime Rock race track.” Adams v. Vaill, supra, Superior Court,
Docket No. CV-58—0015459;S; see Adams v. Vaill, supra, 482, When the case went up on,
a_tppeal, our Supreme Court held that, “courts have inherent power to change or modify their own
injunctions where circumstances or pertinent law have. so changed as to make it equitable to do
80.” Adams v. Vaill, supra, 483. Therefore, our Supreme Court has already held that a stipulation
modifying the original Adams injunction may itself be modified by moltion, and has set forth
standards under whic_h such a stipulation may be modiﬁed, e.g., “where circumstances or
pertinent law has so changed to make it equitable to do s0.” Id, To argue that some of the
original Adams plaintiffs had the right to modify the injunction, but that the Park does not have
the very same right, is misguided, at best.

For all of these reasons, the court does not find that either of the two Adams stipulations,

including the most recent stipulation entered into in 1988, evidence, in any way, a waiver of the
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Park’s right to oppose the 2015 zoning amendments pertaining. to Sunday racing, noise
limitations and hours of operation.
@

Section 8-13 Does Not Authorize the Town to Regulate Car Racing More Strictly than §14-164a

As set forth above, the Comm’n and the Council contended that the court did not decide
an issue previously raised by them, namely that § 8-13 would allow the Comm’n to regulate car
raciné more strictly than § 14-164a. Although the court agrees that it did not specifically address
this issue, the court disagrees with the argument made by the Comm’n and the Council.

The Comm’n and the Council asserted that the court erred in finding that Geperal Statutes
§ 14-164a preempts the zoning regulations restriction of times of races because § 8-13 explicitly
allows zoning regulations to adopt stricter standards than statutes. Section 8-13 reads, in its
entirety, as follows: “If the regulations made under authority of the provisions of this chapter )
require a greater width or size of yards, courts or other open spaces or a lower height of building
or a fewer number of stories or a greater percentage of lot area to be left unoccupied or impose
other and higher standards than are required in any other statute, bylaw, ordinance or regulati.on,
the provisions of the regulations made under the provisions of this chapter shall govern. If the
provisions of any other statute, bylaw, ordinance or regulation require a gréater width or size of
yards, courts or other open spaces or a lower height of building or a fewer number of stories or a
greater percentage of lot area to be left unoccupied or impose other and higher standards than are
required by the regulations made under authority oi‘ the provisions of this chapter, the provisions
of such statute, bylaw, ordinance or regulation shall govern.”

The Comm’n and the Council claimed that the amendments’ preclusion of Sunday racing

and their limitation of racing on other days constitutes the Comm’n’s imposition of “other and
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higher standards” than are required un’der § 14-164a, and that, therefore, § 8-13 allows the
zoning amendments to trump the aplplication of § 14-164a. The only casé that the Comm’n and
the Council brought fo the court’s attention was VIP of Berlin, LiC'v. B{erlin, 50 Conn. Supp.
542,951 A.2d 714 (2007), aff’d, 287 Conn. 142, 946 A.2d 1246 (2008), wherein the court held,
inter alia, that there is not an irreconcilable conflict between § 8-2 (a), authorizing to';;vns to
regulate the location and use of buildings, and § 7-148 (c) (7) (A) (ii), authorizing towns to
regulate the mode of using any buildings. The gravamen of the declaratory judginent action was
to determine whether the town’s locational restrictions regarding sexually oriented business were

‘ enforceable. It was undisputed that that adult .store was within 250 feet of a residential zone, in
violation of the town’s restrictions. In adc:lressi,ng the interplay between §§ 8-2 (a) and 7-148, the
court noted that the overlapping authority. was anticipated in § 8-13 (“if the provisions of any
other statute, bylaw, ordinance or regulation . . .rirnpose other and higher standards than are
required by the regulations made under authority of the provisions of this chapter, the provisions
of such statute, ordinance, or regulation shall govern™). Id., 556. The court explained: “Thus, the
legislature stated that other laws, including municipal ordiniances, may overlap with and provide
other and higher standards in an area dealt with by zoning regulation.” Id. This court cannot,
base;:l on VIP, summarily find that any irreconcilability between the zoning regulations at issue
in the present case and General Statues § 14-164a is unshackled by operation of § 8-13,

Our Supreme Court has already decided that the predecessor to § 8-13 used the word
“standards” to refer to physical standards. In Mallory v. West Hartford, 138 Conn. 497, 86 A.2d
668 (1952), our Supreme Court addressed whether thertown followed the proper procedurgs fora
zone change. The plaintiffs argued that the provi.;sions of General Statutes § 838 controlled over

certain special laws because section 838 imposed higher standards. 1d., 498-500. The plaintiffs
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relied on 1925 special act, 19 Special Laws 393, § 20, which is identical to GeneraI~Statutes § 8-
13.Id. Our Supreme Court rejected the plaintiffs reliance on the 1925 special act, finding that
“[t]i'xe requirements of § 838 under discussion are procedural. The higher standards referred to in
§ 20 are concerned with size of yards, number of stories and the like. Section 838 imposes no
higher standards of this type.” Id., 500,

Inkerent in our Supreme Court’s conclusion is its application of the maxims of noscitur a
sociis (“it is known from its associates) and ejusdem generis (“of the same kind or class™).
“Typically, when a statute sets forth a list or group of related terms, we usually construe them
together. . . . This principle — referred to as ‘noscitur a sociis’ — acknowledges that the meaning
.of a particular word or phrase in a statute is ascertained by reference to those words or phrases
with which it is associated. . . . As a result, broader terms, when used together with mo.re Narrow
terms, may have a more restricted meaning than if they stand alone.” (Citations omitted; internal
quotation. marks_ omitted.) Dattco, Inc. v. Commissioner of Transportation, 324 Conn. 39, 48,
151 A.3d 823 (2016). Likewise, ejusdem genetis is “[a] cannon of construction that when a
general word or phrase follows a list of specifics, the general word or phrase will be interpreted
to include only items of the same type as those listed.” Black’s Law Dictionary p. 556. “The
principle of ejusdem generis applies when (1) the [clause] contains an enumeration by speciﬁc
words; (2) the members of the enumeration suggest a specific class; (3) the class is not exhausted
by the enumeration; (4) a general reference [supplements] the enumeration . . aﬁd (5) there is
[no] clearly manifested intent that the genera‘l term be given a broader meaning than the doctrine
requires.” (Internal quotation marks omitted.) 24 Leggett St. Ltd Partnership v. Beacon
Industries, 239 Conn. 284, 297, 685 A.2d 305 (1996). “Thus, the doctrine of ejusdem generis

calls for more than . . . an abstract exercise in semantics and formal logic. It rests on particular
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insights about everyday language usage. When people list 2 number of particulars and add a
general reference like *and so forth® they mean to include by use of the general reference not
everything else but only others of like kind. The problem is to determine what unmentioned
particulars are sufficiently like those mentioned to be made subject to the [clause’s) provisions
by force of general reference.” (Internal ciuotation marks omitted.) Id.

Under these two doctrines of statutory interpretation, the phrase “other and higher
standards” cannot be read in a vacuum; rather, it must be read in conte;)_ct. This phrase is found
within the following dependent clause, “If the provisions of any other statute, bylaw, ordinance
or regulation require a greater width or size of yards, courts; or other open spaces or'a lower
height of building or a fewer number of stories or a greater percentage of lot area to be left
unoccupied or impose other and higher standards . . . .” Each standard cmplolyed before “other
and higher standards™ is a standard of physical measurement. Section 8-13 contemplates
overlapping regulation of physically measurable concepts, such as “width or size of )'rards, courts
or other open spaces,” “height of building,” “number of stories” and “percentage of lot area to be
left unoccupied . . .. ” The statute does not contemplate ovetlapping regulation of concepts such
as days of operation. Interpreting “standard” broadly to refer to any statutorily-authorized
regulation would render superfluous the foregoing terms be;:ause those items would already be
encompassed within the broad meaning of “standard.” See, e.g., Dattco, Inc. v. Commissioner of
Transportation, supra, 324 Conn. 49 (rejeci:ing interpretation of ‘;facilities” to broadly refer to
anything because it would render superfluous the terms “land,” “buildings,” and “equipment” in
statute).

This conclusion 'is buttressed by the commonly accepted meaning of the word “standard.”

General Statutes § 8-13 does not define “standard,” Therefore, this court interprets the term

59

JA347




o O

a-ccording to its common meaning; General Statutes § 1-1 (a); and looks to the dictionafy to
_ glean that meaning. Dattco, Inc. v. Commissioner of Transportdtion, supra, 324 Conu, 46,
Webster’s sets forth several distinct meanings for the word “standards,” one of which is relevant
-to the statute at issue: “[SJomething set up and established by authority as a rule for the measure
of quantity, weight, extent, vaiue, or quality.” It is the position of the Comm’n and the Council
 that this definition is broad enough to include t_hel‘amendments’ regulation of days and times of
rafging. Days and times of racing, however, are not standards, iq that they are not “something set
up and established I;y authority as a rulg for the measure of quantity, weig}:gt, extent, value or
quality.” |
Thus, the maxims of noscitur a sociis and ejusdem generis provide assistance in
interpreting § 8-13, as they did in interpreting its statutory precursor in Mall(-,ny. See Historic
District Commission v. Hall, 282 Conn. 672, 684, 923 A.2d 726 (2007) (to ascertain legislative
intent, the court cannot limit itself t;a examining words$ or sentences in isolation; “the whole |
statute must be considered”); State v. Roque, 190 Conn. 143, 152, 460 A.2d 26 t1983)_
(“[a]ssistance in ascertaining the legislative intent is afforded by resort to the familiar maxim of
noscitur a sociis”). This conclusion is buttressed by the common understanding of the word '
“standards’ set forth above. Therefore, § 8-13 has no applicability to the present case, as the
zoning regulations at issue impose no higher standards of'the type referred.to in that statute,
| )

Section 14-164a (EL) Preempts the Regulations® Restriction on Sunday Rﬁcing, but not the
, Restriction on Racing Other Days of the Week

As discussed at great length, the Park’s substantive argument, with which the Comm’n
and the Council disagree, is that the prohibition on Sunday racing, set forth in section 221.1 of

the 2015 amendments is either preempted by, or viclates, General Statutes §14-164a. Our
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Supreme C;)urt has provided extensive guidance on the Ia@ of preemption. “The State may
regulate any businéss or the use of any property in the interest of the public welfeEre or the pﬁblic
convenience, pi'ovidcd it is done reasonably.” (Iﬁtemal qﬁdtation marks omitted.).Modem
Cigarette, Inc. v. Orange, 256 Conn. 105, 118, 774 A.2d 969 (2001). “[I]n determining Wﬁether
a local ordinance is preempted by a state statute, [the court] must consider whether the legislature
has demonstrated an intent to occupy the entire field of regulation on the matter 2* or whether the
local ordinance irreconcilably conflicts with the statute.” *Id., 1-19. “Whether the legislature has
undertaken to occupy exclusively a given field ('Jf legislation is to be determined in every case
upon an analysis of the s.tatute, and the facts and circumstances upon which it intended to
operate.” (Internal quotation marks. omitted.} Bencivenga v. Milford, 183 Conn. 168, 176, 438
A.2d 1174 (1981). “Whether an ordiﬁance conflicts with a statute or staﬁtes can only be
detemﬁned by reviewing the policy and purposes behind the statute and measuring the degree;-to
which the ordinance frustrates the achievement of the state’s 'obj ectives.” Modern Cigarette, Inc.
v. Orange, supra. “Therefore, [t}hat a matter is of concurrent state and local concern is no
impediment to the exercise of authority by a municipality through the enactment of an ordinance,
so long as there is no conflict with the state legislation.” Id. “Whether a conflict exists depends
on whether the ordinance permits or licenses that which the statute forbids, or prohibits that _
which the statute authorizes.” 1d., 120.

To decide whether the amendments are preempted by or violate General Statutes § 14-
164a, thg court must review the lmguage of each.

Section 221.1 provides, in relevant part, as follows:

% This concept is commonly referred to as “field preemption.”
24 This concept is often called “conflict preetmption,”
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A track for racing motor vehicles, excluding motorcycles, as well as for
automotive education and research in safety and for performance testing of a
scientific nature, private auto and motorcycle club events, car shows, and certain
other events identified in section 221.2 are permitted subject to the issuance of a
special permit in compliance with the procedures and standards of these
regulations and also subject to the following:

(a) No motor vehicle races shall be conducted on any such track except in
accordance with the following parameters [footnote 1 is then inserted which reads
as follows: FN 1. The parameters set forth herein are identical to those set forth in
the Amended stipuiation of Judgment entered by the Court, Dranginis, J., on
March 21, 1988 in the civil action, Ann Adams, et al. v. B, Franklin Vaill, et al.,
CV No. 15,459 (Judicial District of Litchfield at thchﬁeld), which parameters
were previously incorporated by reference in the zoning regulations]:

(1) All activity of mufflered or unmufflered racing cars upon the asphalt track or
in the paddock areas shall be prohlblted on Sundays.

(2) Activity with mufflered racing car engmes shall be permitted as follows: (A)
On any weekday between 9:00 a.m. and 10:00 p.m. provided, however, that such
activity may continue beyond the hour of 10:00 p.m. without limitation on not
more than six (6) occasions during any one calendar year. (B) Permissible
mufflers are those which meet the standards set forth in Section 14-80(c) of the
General Statutes of Connecticut, Revision of 1959, or as the same may be

-amended from time to time.

(3) Activity with unmufflered racing car engines shall be permitted as follows:
(A) On Tuesday afternoon of each week between 12:00 noon and 6:00 p.m. (B)

- On Saturdays, not more than ten (10} inn number each calendar year, between the

hours of 9:00'a.m. and 6:00 p.m..(C) On the ten (10) Fridays which precede the
said ten (10) Saturdays between the hours of 10:00 a.m. and 6:00 p.m, for the
purpose of testing, qualifying or performing such other activities as may be
necessary or incidental to the direct preparation for races on the Saturdays
specified, provided that no qualifying heats or races shall be permitted on such
Fridays. (D) In such event the scheduled activity for any of the said ten (10)
Saturdays must be rescheduled for a “rain date”, then said “rain date and the
Friday preceding it shall not be considered as one of the ten (10) days referred to
in Paragraphs b) and ¢) above. (E) On Memorial Day, Fourth of July and Labor
Day between the hours of 9:00 am. and 6:00 p.m. (i) In the event any of the
holidays falls on a Tuesday, Thursday or a Friday, there may be unmufflered
activity on the day preceding the holiday between the hours of 12: 00 noon and
6:00 p.m., but in the event the permissible unmufflered activity of the Tuesday
next preceding the holiday shall be forfeited. (ii) In the event any of said holidays
falls on a Sunday, the next day (Monday) will be considered the holiday for these
purposes. (iii) In no event shall any such holidays increase the number of
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Saturdays of permissible unmufflered activity beyond ten (10) as provided in
Paragraph b) above.

The foregoing 2Q15 amendments address the days of the week on which motor vehicle
racing may take place as follows. The 2015 amendments clearly prohibit all racing on Sunday. In
addition to the Sunday prohibition, the 2015 amendments als.o prohibit mufflered racing on
Saturdays in the following way. The amendments state thatl “[n]o motar vehicle races shall be
conducted on any track except in accordance with the follovi}ing parameters . . . ” and then
proceed to state that activity with mufflered car engines shall be permitted “on any weekday.”
Weekdays include Mondays through Fridays. Tﬁerefore, no mufflered ra;ce activity may take
place on Saturdays. The 2015 amendments also place extensive lﬁmtions on the days of the
week on which unmufflered racing can take place. Significantly, unmufflered racing may only
take place, for example, on ten Saturdays per calendar year. Because mufflered racing is only
permitted on weekdays, and not,ltherefore, on Saturdays and because unmufflered racing may

only take place on ten Saturdays in one year, the regulations operate to limit car racing to ten
Saturdays per year. ‘

The court now moves to review the language of General Statutes §14-164a; The parties
sharply disagree on the meaning oé_)f this statute. Accordingly, this court begins its preemption
analysis by gleaning the meaning of General Statutes § 14-164a through the familiar process of
statutory interpretation.

“The process of statutory interpretation involves a reasoned search for, the intention of the
legislature . . . . In other words, we seek to determine, in a reasoned manner, the meaning of the
statutory 1ang1;agc as applied to the facts of this case.” (Internal quotation marks omitted.) Cox
Cable Advisory Council v. Dept. of Public Utility Control, 259 Conn. 56, 63, 788 A.2d 29, cert.

denied, 537 U.S. 819, 123 8. Ct. 95, 154 L. Ed. 2d 25 (2002). In seeking to determine that
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meaning, General Statutes §‘ 1-2z directs us to first consider the words of the statute. State v.
Heredia, 310 Conn, 742, 756, 81 A.3d 1163 (2013). “We seek the intent of the legislature not in
what it meant to say, but in what it did say.” (Internal quotation marks omitted.) Sanzone v.
Board of Police Commissioners, 219 Coan. 179, 187, 592 A.2d 912 (1991). “[T]he actual intent,
as a state of mind, of the members of a legislative body is immaterial, even if it were
ascertainable.” (Intemal quotation marks omitted.) Id.

“If, after examining such text and considering such relationship, the meaning of such text
is plain and unambiguous and does not yield absurd or unworkable results, extratextual evidence
of the meaning of the statute shall not be considered.” (Internal quotatéon marks omitted.} State
v. Heredia, supra, 310 Conn. 756. “When a statute is not plain and unambiguous, we also look
for interpretative guidance to the legislative history and circumstances swrounding its enactment,
to the legislative policy it was designed to implement, and to its relationship to existing
legislation and common law principles governing the same general subject matter,” (Internal
quotation. marks omitted.) Id. -

In accordance with General Statutes § 1-2z, this court begins its analysis with the text of
General Statutes § 14-164a (a): “No person shall operate a motor vehicle in any race, contest or
demonstration of speed or skill with a motor vehicle as a public exhibition except in accordance
with the provisions of this section. Such race or exhibition may be conducted at any reasonable
hour of any week day or after twelve o’clock noon on any Sunday. The legislative body of the
city, borough or Town in which the race or exhibition will be held may issue a permit allowing a
start time prior to twelve o’clock noon on any Sunday, provided no such race or exhibition shall
take place contrary to the provisions of any city, borough or Town ordinance;.” Mindful of the

axiom that no sentence in a statute can be read in isolation, Lackman v. McAnulty, 324 Conn.
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277,287, 151 A.3d 1271 (2016), a careful examination of the threc individual sentences in the
context of the other sentences found in this portion of subsection (a) will help the court unlock
the meaning of subsection (. |

The first sentence states that “[n]o person shall operate a motor vehicle in any race,
contest or demonstration of speed or skill with a motor vehicle as a public exhibition except in
accordance with the provisions of this section,”

The second sentence provides that “[s]uch race or exhibition may be conducted at any
reasonable hour of any week day or after twelve o’clock noon on any Sunday.” The statute does -
not define the word “such,” but, in accordance with General Statutes § 1-1 (a), this court lool;s to
“the common understanding expressed in dictionaries in order to afford the term its ordinary
meaning.” Lackman v. MeAnulty, supra, 324 Conn. 287, “The word ‘such’ has been construed as
an adjective referriné back to and identifying something previously spoken of} the word
naturally, by grammatical usage, refers to the last antecedent.” (Internal quotation marks
omitted.) Id. “The accepted dictionary definitions of ‘such’ inclut_ie *having a quality already or
just specified,” ‘previously characterized or specified,’ and ‘aforementioned.”” (Internal
quotation marks omitted.) Id, Mindful of the dictionary definition, and when read context.ually
and in accordance with applicable grammatical rules, “such race or exhibition” refers .the reader
back to the kinds of “race” and “exhibition” described in the preceding sentence. Quite ¢learly
then, “such race or exhibition” in the second sentence refers to “any race, contest or
demonstration of speed or skill W1th amotor vehicle as a public exhibition,” as stated in the first
sentence, Further, the word “may” has several fuﬁctions, and in the context of the second
sentence, the word “may” denotes a grant of statutory authority. See Black’s Law Dictidna'ry (8th

Ed. 2004) p. 1000 (defining “m~ay7’ as “[t]o be permitted to”). Harmonizing the first and second
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sentences, it is permissible .to conduct a race, or any contest or demonstration of speed or skill
with a motor vehicle at any reasonable hour of any week day or after twelve o’clock noon on any
Sunday.

The third sentence provides that “[t]he legislative body of thle city, borough or Town in
which the race or exhibition will be held may issue a permit allowing a start time; prior to twelve
o’clock noon on any Sunday, provided no such race or exhibition shall take place contrary to the
. provisions of any city, borough or Town ordinances.” The consu'.uction of this third sentence
requires this court to seek guidance from traditional rules of En;glish grammar. See, e.g., Indian
Spring Land Co. v. Inland Wetlands & W:atercourses Agency, 322 Conn, 1, 14-16, 145 A.3d 851
(2016). Sentence three consists of two clauses: an‘independent clause (“[t]he legislative body of
the city, borough or Town in which £he race or exhibition will be held may issue a permit -

: allo‘wing a start time prior to twelve o’clocI; nqbn on any Sulllday”) that, were it not for the

| seconci clause, could stand alone as a complete thought, and a subordinate, adverb clause
(“provided no such race or exhibition shall take place contrary to the provisions of any city,
borough or ;I'ovvn ordinances™) that is dependent uporn the main clause for its meaning and thus .
cannot stand by itself. See B. Garner, The Red Book: A Manual on Legal‘Style (2d Ed. 2006) §
10.48, pp. 179-80. The relationship between the two clauses is shown by the subordinating
conjunction “provided” and signals that the subordinate, édverb clause places a condition on the
operation of the independent clause. See Black’s Law Dictionary, supra, p. 1261 (defining
“provided” as a conjunction meaning “[o]n the condition or understanding;” or “[e]xcept”).

Thus, application of the normal rﬁle;s of English graﬁlmar dictates the following
construction: a local legislative bddy has the aufhority to issue a permit allowing a race or

exhibition to be held prior to 12 p.m. on Sunday, but this authority is limited by the condition
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that “such race or exhibition” cannot be held in violation of any local ordinance. Finally, careful
interpretation leads this court to .conclude that the adjective “such” in the subordinate clause of

' sentence three ré‘féis"'fiié"r'é'a"cié{bécﬁ to its immediate antecedent, the “race 6}'6541{1'&'13{{{6&7&'15{ o
may be held before n’oon on Sunday referred to in the independent clause of the third sentence,
Lackman, supra.

Consequently, by its plain language, General Statutes § 14-164a (a) allows a race, contest
or demonstration of speed or skill with a motor vehicle as a public exhibition to be conducted at
any reasonable hour of any week day or after twelve o’clock noon on any Sunday, It further
allows a local legislative body to issue a permit authorizing a race or exhibition to be held prior
to 12 p.m. on Sunday. However, that grant of authority to the local legislative body is limited by
the condition that a race or exhibition can only be conducted prior to 12 p.m. on Sunday if it does
not violate any local ordinance.

Contrary to the Comm’n’s argument, there is no reasonable construction of General
Statutes § 14-164a (a) that results in the subordinate, adverb clause in the third sentence
(“provided no such race or exhibition shall take place contrary to the provisions of any city,
borough or Town ordinances™) placing a condition on the operation of the second sentence
(“Such race or exhibition may be conducted at any reasonable hour of any week day or after
twel\'re o’clock noon on any Sunday”). The plain language of a statute can be revealed by the
1egislature’§ choicé (;f sentence structure and use of punctuation. See, e.g., In&ian Spring Land

"Co. v. Inland Wetlands & Watercourses Agency, supra, 322 Conn. 14-16; see also Lieb v. Dept.
of Health Services, 14 Conn. App. 552, 559, 542 A.2d 741 (1988) (“courts must presume that the
Al

legislature incorporated the purpose of the statute in every sentence, clause, phrase and item of

puncttlxation of the statute”). Indeed, the plain meaning of a statute “will typically heed the
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commands of its punctuation.” (Internal quotation marks omitted.) Indian Spring Land Co. v.
Inland Wetlands & Watercourses Agency, supra, 14.

'Here, the drafters clearly created two sentences, separated by a period for punctuatic;n. By
use of a period, each sentence contains an independent, complete thought. The grammar, syntax
gnd punctuation of subsection (a) compel the conclusion that the drafters did not intend for
sentence three’s subordinate clause to be carried past its intended destination, i.e., the
independent clause that comes before the subordinate clause in the third sentence, so as to
modify or limit anythiﬁg in the second sentence. By use of the end punctuation, the period, the
legislature created a distinciion between the statutory authorization to conduct races and
exhibitions at reasonable times, and the power of local iegislativc bodies to regulate Sunday
racing prior to noon. If the legislature had intencfed to vest local legislative bodies with the power
to regulate all days and times of racing, it would have drafted the statute differently. See Windels
v. Environmental Protection Commiission, 284 Conn. 268, 299, 93 3.A.2d 256 (2007) (legislature
knows how to convey its intent expressly); see, e.g., Indian Spring Land Co. v. Inland Wetlands
& Watercou;ses Agency, supra, 322 Conn. 16 (legislature could have used comma to separate
terms if it intended a different result). This court is constrained to read the statute as written, and,
as dictated by its inuncﬂmtion, structure and grammar, General Statutes .§ 14-164a:(a) does not
aILlow a Jocal legislative body to lifnit the days and times of racing, other than to aﬂow racing
before noon on Sunday on the condition that such earlier racing time complies with local
qrdinances.

This conclusion is buttressed by the evolution of General Statutes § 14-164a over time,
and by the legislative history of the language at issue in this case. Originally enacted in 1935 as

General Statutes § 898c, the statute did not address days or times of racing but proi/ided only that
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“[n]o person shall operate a motor vehicle in any race or speed contest, open to the public and to
which an admission fee is charged, unless the commissioner of state police shall have issued a
certificate approving such race or contest””

In 1939, the legislature amended the statute to provide, in more specific detail, that any
person desiring to manage, operate or conduct a race or exhibition was required to make an
appli_catibn in writing to the commissioner of state police, setting forth in detail, inter alia, the
time of the proposed race or exhibition. See Public Acts 1939, No. 23. The 1939 revision also
provided the commissioner of state police with the authority to “issue a permit naming a deﬁnite
date for such race or exhibition, which may be conducted at any reasonable hour on any week
day or after the hour of two o’clock in the afternoon of any Sunday, provided no such race or

.exhibition shall take place confrary to the provisions of any citg.(, borough or Town ordinances.”
Public Acts 1939, No. 23. | |

The clause, “which may be conducted at any reasonable hour on any week day or after
the hour of two o’clock in the afternoon of any Sunday,” is non-restrictive, as evidenced by both
the introductory term “which” and its separation from the beginning and end of the sentence by
commas.”® See W. Strunk Jr. & E.B. White, The Elements of Style (3d Ed. 1979), pp. 3-5. As it
is non~restricti§e, the clause provides a supplemental, non-essential description of the
commissioner’s authority to issue a permit naming a definite date for a race or exhibition, and
could be rembved without changing the basic meanihg of the subject-predicate combination, See

W. Strunk Jr. & E.B. White, supra, pp. 3-5 (non-restric;cive clauses do not limit or define, but

%5 Indeed, that the words “and it” can be substituted for “which” confirms that the clause is
nonrestrictive — the commissioner of state police . . . may issue a permit naming a definite date
for such race or exhibition and it may be conducted at any reasonable hour on any week day or
after the hour of two o’clock in the afternoon of any Sunday. See generally Commonwealth v,
Kenehan, 12 Pa. D. & C. 585, 593 (Pa. Ct. Common Pleas 1929) (clause is nonrestrictive if “and
it” or “and their” can be substituted for the relative pronoun).
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merely expand upon the meaning of the words to which they relate); B. Gamer, The Redbook: A
Manual on Legal Style, supra, §§ 1:6, 10.20; pp. 6, 156-58; see also United States v. Indoor
Cultivation Equipment, 55 ¥.3d 1311, 1315 (7th Cir. 1995) (“Congress’s use of the pronoun
*which’ is significant; it introduces a nonrestrictive clause . . . that does not limit the meaning of
the word it modifies™).

The next clause ~ “provided no such race or exhibition shall take place contrary to the
provisions of any city, borough or Town ordinances” — functions solely as a dependent, advetb
clause modifying the independent clause (“may issue a permit naming a definite date for such
race or exhibition”). Specifically, its purpose is to modify the verb “may issue” by limiting the
commissioner’s authority to issue a permit for a race or exhibition. See B. Garner, The Redbook:
A Manual on Legal Style, supra, § 10.39, p. 173-74 (adverbs ntodify verbs to explain more about
the action); see generally Wellington Underwriting Agencies, Ltd. v. Houston Exploration Co.,
267 §.W.3d 277, 288 (Tex. App. 2008), aff'd, 352 S.W.3d 462 (Tex. 2011) (interpreting
dependent, adverb clause). -

By this analysis, the 1939 statute vested the commissioner of state police with the
authority to issue a permit allowing races or exhibitions at reasonable times and days but he
could not issue a permit allowing a race or ex]:ub1t1on ona day or at a time that was contrary to
any local ordmances In other words, in 1939, the time and date of a race or exhibition could be
limited by local ordinances,

Amendments in 1998, however significantly altered both the substance and meaning of
the statute To demonstrate how the statute was altered, the legislature placed brackets around the
omitted content while capitalizing added content:

The Commissioner of Motor Vehicles . . . may issue a permit naming a definite
date for such race or exhibition, which may be conducted at any reasonable hour
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of any week day or after twelve o’clock noon on any Sunday. [, provided] THE
COMMISSIONER, WITH THE APPROVAL OF THE LEGISLATIVE BODY
OF THE CITY, BOROUGH OR TOWN IN WHICH THE RACE OR
EXHIBITION WILL BE HELD, MAY ISSUE A PERMIT ALLOWING A
START TIME PRIOR TO TWELVE O'CLOCK NOON? ON ANY SUNDAY,
PROVIDED no such race or exhibition shall take place contrary to the provisions
of any city, borough or Town ordinances.

Public Acts 1998, No. 98-102, p. 787.

This court cannot discount the drafters® placement of a period after “Sunday,” thereby
liberating the authority of the commissioner to issue a permit ;clllowing races or exhibitions at any
reasonable hour of any week day or after twelve o’clock noon on any Sunday, and giving it
grammatical independence. Possibly of even more significance was making the phrase,
“provided no such race or exhibition shall take place contrary to the provisions of any city,
borough or Town ordinances,” dependent upon a newly created main clause (“the commissioner,
* with the approval of the legislative body of the city, borough or Town in which the race or

exhibition will be held, may issue a permit allowing a start time prior to twelve o’clock noon on
any Sunday®) for ifs meaning. By these modifications, it is impossible fér the sentence, “[t]he
commissioner of motor vehicles . . . may issue a permit naminé a definite dat‘e for suc.h race or
exhibition, which may be conducted at any reasonable hour of any week day or after twelve
o’clack noon on any Sunday,” to be modified by the gle{use, “ﬁrovided no such race or exhibition -
* shall take place contrary to the provisions of any city, borough or Town ordinances.”

“When the legislature amends the language of a statute, it is presumed that it intended to
change the meaning of the statute and to accomplish some purpose.” State v. Johnson, 227 Conn.
534, 543, 630 A2d 1059 (1993); cf. Bassett v. City Bank & Trust Co., 115 Conn. 393, 400-01,

161 A.852 (1932) (legislature may modify phrase of statute to simplify or condense the statutory

26 By revisions in 1975, “two o’clock in the afternoon of any Sunday” was changed to “twelve
o’clock noon on any Sunday.” Public Acts 1975, No. 75-404, pp. 398-99.
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language and not effect a substantive change). As it reiates to General Statutes § 14—16451 (a), to
infer that the amendments were not intended to change the meaning of the statute would be to
treat the inclusion of the new language as mere surplusage, a constrﬁction of the statute that
clearly should be avoided, Segal v. Segal, 264 Conn. 498, 507, 823 A.2d 1208 (2003), and .to
ignoré the change m punctuation. See People ex rel Krulish v. Forne‘s:, 175N.Y. 114, 121, 67
N.E. 216 (1903)‘(0 ‘Brien, J., conpurring) (“IpJunctuation is what gives virility, point and
meaning to altl written c_ompositiofa. .. . A change in punctuation is frequently as material and '
significant dsa change in words” (citation omitted)).

The materiality of the revisions is a significant indication that it was the intent of the
legislature to substantively change the meaning of General Statutes § 14-164a (a) from its prior
1939 version. The alterations in phraseology and change in punctuaﬁon cannot be attributed to a
desire to condense or simplify the law, or to improve the phl:aseolo gy, nor can the alterations be
construed to reflect nothing more ﬁl&n éorrections of inaccurate or superfluous punctuation. See
Bassett v. City Bank & Trust Co., supra, 115 Conn 400-01 ;82CJ S. § 332 (2009). The
foregoing revisions are more than grammatical sleighfs of hand, but réﬂect a significant change
in the meaning of the provision.

Returning now to the question of preemption, it is apparent that the le gislature intended
local authorities to I-1ave some input regarding, inter alia, reasonabte hours of racing on week
days and start times for Sunday racing. As such, the legislature has not demonsirated an intent to
occupy the entire field of regulation on hours of racing to the expiusion of local regulations. See,
e.g., Parillo Food Group, Inc. v. Board of Zoning Appeals, 169 Conn. App. 598, 151 A.3d 864
(2016) (legislature did not intend to occupy the entire field of régulation under liquor control act,

but intended municipalities and local zoning board to have some input regarding the location of
§
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establishments that sell alcohol and conditions relating to the operation of those businesses). The
doctrine of “field preemption” does not, therefore, apply to this case,

Conflict preeinption however,' does ;;pply in this case irisofar as Sunday récing is
concerned. “A test frequently used to determine whether a conflict exists is whether the

_ordinance permits or licenses that which the statute forbids, or prohibits that which the statute
authorizes; if so, there is a conflict.” Bauer v. Waste Management of Connecticut, Inc., 234
Conn. 221, 235, 662 A.2d 1179 (1995). As General Statutes § 14-164a (a) is now drafted, it
clearly and simply permits Sunday racing after noon by stating thaf armotor vehicle “race or
exhibition may be conducted at any reasonable hour of any week day or after twelve o’clock‘
noon on any Sunday.” Section 221.1a, however, flatly prohibits Sunday racing. While the
legislature’s use of the phrase “at any reasonable hour of any week day” indicates a local body
may regulate the hours of racing on weekdays, the statutory statemeﬁt that racing “may be
conducte@ after noon on any Sunday” expressly authorizes and permits lcar racing after noon on
Sunday:;. Section 221.1a flatly prohibits Sunday racing. Therefore, there is a conﬂict under the
holding of Bauer.

In their motions for reconsideration, the Comm’n and the Council attempt to avoid this
conclusion by asking the court to hold that both §14-164a () and Section 221.1.a (1) are
prohibitions. In support of this argument, the Comm’n:and the Couneil drav;f the cowrt’s attention
to other portions of § 14-164a which are indeed prohibitions. The first sentence of § 14-164a (a),
for example, States that “[n]o person shall operate a motor vehicle in any race, contest or

demonstration of speed or skill with a motor vehicle as a public exhibition except in accordance

*71n 2004, the legislature revised the statute to its current wording, which no longer includes
permitting responsibilities for the commissioner of motor vehicles. See Public Acts 2004, No.
04-199, pp. 714-15. However, in all other relevant respects, the revisions of 1998 remained
intact. '

73

JA361



O e

with the provisions of this section.” Other portions of § 14-1-64_a are; prohibitions as well, By way
of example, the statute disallows motor races on ice, and motor cross racing by minors under the
age of thirteen. The court is not persuaded. When it compares the one simple clause in § 14-164a
(a) that permits car racing “after twelve o’clock noon on any Sunday” to 221.1a’s flat prohibition
on Sunday racing of any kind, the court reaches the inescapable conclusion that the regulations
forbid what the statute permits, namely racing after noon on Sunday.

The Council raised another interesting argument, During oral argument, the Council’s
attorney, a very experienced and extremely capable land use fawyer, opined, in so many words,
that conflict preemption was essentially dead in cases such as this. Bauer, however, is at odds

“with this characterization. Citing longstanding precedent, Bauer states clearly that one frequent
test Employed in determining whether conflict preemption exists is “whether the
ordinance...prohibits that which the statute alilthorizes...” and concludes that “if so, there is a
conflict.” Bauer, supra, 235. Because the Supreme Court in Bauer plainly articulated a
“prohibit versus permit” test to detérm;'ne conflict preemption, the court concludes that the
Council’s lattomey was, perhaps, commentating that our Supreme Court has recently construed
regulatory language so as not to find conflict preemption. For example, in Bauer, the Supreme
Court held that a Department of Environmental Protection permit authorizing a landfill to build a
190 foot high wall was prohibitory, as wére the zoning regulations at issue, because the Supreme
Court understood “the permit to allow the léndﬁll to go no higher than 190 feet....” Bauer,
supra, 235—36 (emphasis in original), Additionally, in Modern Ciga}‘ette v. Town of Orange, 256
Conn. 105, 774 A.2d 969 (2001), the Supreme Court, after citing the “prohibit versus permit”

test, fd., 130, held that both a state statute limiting the placement of cigarette vending machines
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to areas that only adults could access and a town ordinance banning cigarette vending machines
within the town limits entirely were prohibitory in nature. Id., 129-32.

' Unlike the Council’s attorney, however, the court does not have the luxury to provide
sideline analysis on possible Connecticut Supreme Court interpretation trends. Instead, the court
must apply the precedents of cases like Baver and Modern Cigarette to the language found in the
relevant documents before it. In doing so, the court reco gnjzes that the Supreme Court has- not
jettisoned the “prohibit versus permit” test. To the contrary, both Baver and Modern Cfgarette
reiterate that the court is to find conflict preemption when “the ordinance...prohibits that which
the statﬁe anthorizes.” Modern Cigarette, supra, 120 In this 'case, the zoning regulations clearly
prohibit car racing on Sundays and the state statute clearly authorizes car racing “after twelve
o’clock noon on any Sunday,” §14-164a(a), Gen. Stat. |

As aresult, and for the reasons articulated above, § 14-164a(a) preempts the Sunday
racing prohibition found in Section 221.1a.

Accordingly, the court sustains the Park’s appeal as to that portion of section 221.1.a of
the amendments to the Zoning regulations which pravides that “[a]ll activity of mufflered or
unmufflered racing cars upon the asphalt track or in the paddock areas shall be prohibited on
Sundays” because this portion of the regulations prohibits that which the legislature permits,
namely, car racing after noon on Sundays. However, the court denies the Park’s appeal as to
preemption of other restrictions on days and hours of racing,

E
Regulation of Unmufflered Racing
The 2015 amended regulations place more strict limitations on unmufflered racing, as

compared to mufflered racing. Unmufflered racing is permitted only on Tuesdays, and on ten
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Saturdays and Fridays a year. In contrast, mufflered racing is allowed on any weekday between
9:00 a.m. and 10:00 p.m.*® The Park contgnds that these limitations on unmufflered racing are an
illegal and unauthorized attempt to regulate noise because the Comm’n did not comply with the
prerequiéites set forth in Berlin Batting Cages v. Planning & Zoning Commission, 76 Conn. App.
199, 821 A.2d 269 (2003) before passing those specific amendments. The Comm’n and the
Council disagree, contending that (1) the separate pi:ohibitions and limitations on unmufflered
racing are regulations of use and not noise; (2) even assuming that these restrictions are no%se
regulations, they are authorized; and (3) Berlin Baiting Cages_does not govern the outcome.
Accordingly, this court must decide (1) whether thé restrictions on unmufflered racing constitute
regulation of noise; if so, then (2) whether the Comm’n has the authority to regulate noise; and,
if so, then (3) whether the Comm’n was required to cotply with Berlin Batting Cages.

The court turns first to the language of the regulations. As the regulations do not contain
a definition of “muffler,” “mufflered racing” or “unmuffiered racing,” the court refers to
dictionary definitions to determine the commonly approved usage of the language in question.
See Schwartz v. Planning & Zoning Commission, 2(58 Comn. 146, 153, 543 A.2d 1339 (1988)
(“wofds employed in zoning ordinances are to be interpreted in accord with their natural and
usual meaning™); 9A R. Fuller, supra, § 34.6 (land use regulations passed by an agency rather
than by the legislative body of a municipality are equivalent to an ordinance). A muffler is “a
device to deaden noise; especially: one forming part of the exhaust system of an automotive
vehicle.” Merriam-Webster’s Collegiate Dictionary (10th Ed. 1997). Accordingly, by definition,
mufflers exist to deaden noise. The only rational distinction betheen mufflered and unmufflered

racing is the amount of noise gencrated. See Spero v. Zoning Board of Appeals, 217 Conn. 435,

28 The restrictions on unmufflered racing are found in Section 221.1.a of the amendments.
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' 441, :586 A.2d 590 (1991) (‘;[c]ommon sense must be used in construing the regulation, and we
assﬁme that a ratiopal and reasonable result was intended by the local legislative body™).

The position taken by the Comm’n and the Council, that regulation of unmufflered
engines is nota reguiation of nc.aise, casts a blind eye on the overwheh_ning amount of record
evidence demonstrating that those‘ who supported the 2015 amendments associated ur_1m.ufﬂered
racing with intolerable noise. The position taken by the Comm’n and the Council also ignores the
lengthy history of the regulation of unmufflered racing at the Site. Given this Iength);'history,.it
cannot be argued that the 2015 armendments were written on a blank slate, Rather, for almost
sixty years, beginning with the 1959 injunction, unmufflered racing has been associated with the
creation of intoierable noise. Indeed, in issuing the 1959 injunction, the court clearly
distinguished mufflered from unmufflered racing, and strictly limited the operation of such
unmuffiered engines at the Site after finding that noise from unmufflered éngines especially
created a nuisance. ‘

In an attempt to counter the almost tautological quality of these facts and conclusions, the
Comm’n advanced what, at first blush, appears to be a logical sounding argument as to why the
regulation of unmufflered racing is not the reguiation of nois.e. According to the Comm’n,
unmufflered racing is more strictly regulated beca‘tjse it is more popular than mufflered racing,
and, therefore, attracts more fans who, in turn, create more traffic and more air and light
pollution. Although the court ﬁrst‘expressed a belief that there was no such evidence in the
administrative record, the Comm’n, upon reargument, pointed to severaltl places in the
administrative record that would seem to constitute evidence that unmufflered racing attracts
moré fans. (#168, pp. 20-21, nn.12 and 13). Assuming, without deciding, that these examples

from the administrative record reflect evidence of greater traffic and other impacts arising from
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unmufflered racing, the Comm’n’s recently confected arguraent remains unpersuasive for the
foliowing reason. As set forth above, when a zoning commission posits a formal statement of
reasons, the _court must refer solely to that document to ascertain the commission’s deliberative
process. “The principle that a court shcu:ld confine its review to the reasons given by a zoning
agency . . . applies where the agency has rendered a formal, official, collective statement of'
reasons for its action.” Protect Hamden/North Haven from Excessive Traffic & Pollution, Inc. v.
Planning & Zoning Commission, supra, 220 Conn. 544,

Paragraph four of the Comun’n’s formal statement of reasons; 'which is the only reason
that pertains to noise and other aspects of public health and safety,l does not distinguish ;Jetwcen
mufflered and unmufflered racing. In fact, it states that “a track for racing motor vehicles ... by
its very nature, may have substantial impacts on Surrounding properties . . . [including] not only
noise, but traffic . . . nighttime illumination, air ‘quality, and chapges to pro.perty values.”
(Emphasis added.) Having found that an automobile race track has an intrinsically negatijve
impact on traffic, as well as other aspects of public health and safety, Fhe Comm’n cannot, at a:
later time, persuasively argue that it limited unmufflered racing more than mufflered racing
because unmufflered racing has greater negative impacts on public health and safety.

For the foregoing reasons, the court finds that the regﬁlation of unmufflered racing is the
regulation of noise. '1|"he court also finds that the Comm’n has the general authority to r,:f:gulate
noise. See Cambodian Buddhist Society v. Planhing & Zoning Commission, 285 Conn, 381, 440,
941 A.2d 868 (2008) (zoning commission could reasonably have concluded that 148-car parking
lot would be a significant source of noise); Husti v. Zuckerman Property Enterprises, Ltd., 199
COﬁn. 575, 582, 508 A.2d 735, appeal dismissed, 479 U.S. 802, 107 8. Ct. 43,93 L. Ed. 2d 6

(1986) (citing § 8-2 and noting that noise is one of dangers that zoning is meant to combat);

78

JA366



Hayes Family Limited Partnership v. Plan & Zoning Commission, 115 Conn, App. 655, 662, 974
A.2d 61, cert. denied, 293 Conn. 919, 979 A.2d 48.9 (2009) (noise was a relevant consideration
when evaluating special permit application to construct a pharmacy).

The court must ﬁow decide whether the Comm’n’s general authority to regulate noise is
limited by the holding of .Berlin Batting Cages. In that case, the court held, inter alia, thata
‘zoning regulation purporting t;J control noise was invalid because it conflicted witﬁ state statutes

E

governing noise pollution control, Berlin Batting Cages, Inc. v. Planning & Zoning Commission
supra, 76 Conn. App. 215-219. General Statutes § éza-67 et seq. governs nojse pollution control,
and mandates that any municipal noise pollution control enactment must be approved by the
commissioner of environmental protection. The municipal regulation at issue in Berlin Batting
Cages, § X (D) (3), was located within a chapter of regulations entifled “Environmental and
Related Regulations,” and provided that “[ajny noise emitted outside the property from which it
originates shall comply” with certain noise pollution control provisions of the State’s Department
of Environmental Protection. Id., 215. By its terms, that municipal regulation “purported to adopt
the noise control regulations promulgated by the commissioner,” and, thus, the court beld that §
X (D) (3) was a noise control ordinance as contemplated by General Statutes § 22a-67 et seq. Id.,
217-18. ﬁowcver, Berlin ordinance § X (D) (3) had not been approved by the commissioner. Id.,'
217.

The Appellate Court rejected the Town’s argumen't that such approval was unnecessary
because Genera.l Statutes § 8-2 authorized it to regulate noise. Id., 218. The court explained that
the authority granted to zoning commissions under § 8-2, to promote health and the general

welfare, does not “necessarily confer” the authority to promulgate regulations concerning noise
s p & gu

pollution and, even if it did, § 8-2 certainly could not trump the legislature’s specific enactment
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in § 22a-67 et seq: Id. Indeed, the court noted that § 8-2 does not-even “mention noise or noise '
pollution.” Id. The court also rejected the Town's argument that the regulation did not purport to
~ comprehensively regulate noise emissions because its requirements only applied to site plan
reviews. Id., 217-18.

At ﬁrs;‘. blush, it may seem difficult to reconcile Berlin Batting Cages with the line of
cases cited above that stand for the proposition that § 8-2 gives a zoning body the authority to
regulate noise. Read broadly and very liberally, Berlin Batting Cages might be construed to
require a zoning comumission to seck the approval of the state environmental commissioner
before promulgating any zoning regulation even remotely related to noise. The broad dicta of
Berlin Batting Cages, namely that § 8-2 ddes not even mention “noise or noise pollution,” id.,
218, seems to conflict with prior and subsequent appellate authority, including Cambodz‘an
Buddhist Society v. Planning & Zoning Commission, supra, 285 Conn. 381, Husti v. Zuckerman )
Property Enterprises, er.,lsupra, 199 Conn. 575, andx Hayes Family Lim'ited Partnership v. Plan
& Zoning Commission, supra, 115 Conn. App. 655, all of which stand, either expressly or by
necessary implication, for the proposition that zoning commissions may regulate noise under the
authority of § 8-2. Husti, in particular, is at odds with Berlin Batting Cages. In Husti, supra, 581- |
82, our Supreme Court rejected state and federal constitutional challenges to zoning regulations
that limited outdoor concerts "in aresidential neighborhood. In so holding, the Supreme Court
cited “noise” as falling within the “kinds of dangers that zoning is meant to combat; see General
Statutes §8-2 . .. .” Id., 582. |

In attempting to reconcile the foregoing appellate éuthority with the holding of Berlin
Battz'ﬁg Cages, this court is mindful of the bedrock principle that “[a]s a procedural matter, it is

" well established that [our Appellate Court], as an intermediate appellate tribunal, is not at liberty
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to discard, modify, reconsider, reevaluate or overrule the precedent of our Supreme Court. . ..
Furthermore, it is axiomatic that one panel of fthe Appellate Court] cannot overrule the
precedent established by a previous panel’s holding.” (Citation omitted; internal quotation marks
omitted.) St. Joseph's High School, Inc. v. Planning & Zoning Commission, 176 Conn. App.
570, 595, 170 A.3d.73 (2017). Any assumption by this court that Beriin Batting Cages intended
to overrule Supreme Court precedent recognizing that § 8-2 authorizes zoning bodies to
generally regulate noise would conltravene those fundamental principles c;)f judicial restraint.
Similarly, this court will also not assume that the Appellate and Supreme Court cases issued after
Berlin Batting Cages were meant to overrule it sub silentio. Rather, in light of appellate authority
standing for the proposition that § 8-2 authorizes a zoning commission generally to regulate
noise, this court concludes that the holding of Berlin Batting Cages shoulci be interpreted
narrowly and should be limited to its facts. An argument set forth by the Park in its motion for
reconsideration actually confirms and provides additional support for this conclusion: That the
court, in its initial review of Berlin Batting Cage:s, ;Jverlooked in}portant language in § 22a-73
(c).

To understand subsection (¢) of this statute, we must first begin by examining other parts
of the statute. Section 22a-73 is entitled “Municipal noise regulation'programs; ordinances
subject to commissioner’s approval.” Subsection (a) reveals that the subject of this statute is
noise pollution. It provi'dcs, in pertinent part, that “it is the public policy of the state to encomage
municipal participation by means of regulation of activities causing noise pollution within the
territorial limits of the various municipalities. To that end, any municipality may develop and
establish a comprehensive program of noise regulation. Such program may include a study of the

noise problems resulting from uses and activities within its jurisdiction and its development and
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adoption of a noise confrol ordinance.” (Emphasis added.) The court reads this section as
providing that, to regulate activities causing noise pollution, a town may &evelop a
comprehensive program of noise regulation, which may include both a study of various noise
problems and the adoption of a “noise control ordinance.” Subsection (b) of § 22a-73 further
describes, by means of examples, a “noise control ordinance.” Such an ordinance may include a
limitation of noise levels in specified zones or other areas; designation of a noise control officer
or board; implementation procedures for such programs; procedures for insuring compliance
with state and federal noise regulations and restrictions on noise levels applicable to
construction. According to subsection (c), no such ordinance “shall be effective until such
ordinance hﬁs been appfoved by the commissioner [of DEEP].” !

Two things become clear upon review of this language. One is that the proposed
regulation in Berlin Batting Cages was a noise control ordinance governed by the manciatory
approval provisions of § 22a-73 (c). The other is that the zoning regulation in the present case,
providing for differential treatment of mufflered and unmufflered racing, is clearly not such a
noise control ordinance.

There were two overriding factors that resulted in the finding in Berlin Batting Cages that
§ X (D) (3) was a noise pollution control ordinance subject to approval pursuant to General
Statutes § 22a-67 et seq. First, § X (D) (3) was located within the regulatory chapter regarding
“Environmentz] and Related Regﬁlations,” and second, by its very terms, i.e., that it “purported
ta adopt the noise control regulations promulgated by the clzommissioner,” it placed itself within
the category of a noise control regulation. Berlin Batting Cages, Inc. v. Planning & Zoning
Commission, supra, 76 Conn. App. 215-219. Therefore, § X (D) (3) defined itself as a noise

control regulation and, by doing so, placed itself within the requirements of § 22a-73. By placing
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its regulations so clearly within the bounds of the comprehensive state statutory scheme
regulating noise pollution, the Town of Berlin insured that the noise control regulations it
adopted would be ineffective without the prior approval of the commissioner of environmental
protection. This is not the case with the Comm’n’s distinction between muffiered and
unmuiflered racing, The zoning amendments that restrict unmufflered racing to certain days and
hours do not come close to falling within any of the examples set forth in subsection (b) and do
| not constitute regulatory attempts to curb noise pollution under subsection (a). Further, these
regulations do not comprise “a comprehensive program of noise regulation.” See General
Statutes § 22a—73 (a).
The Park further argued, however, upon reconsideration, that the court should consider a
different portion of § 22a-73 (c), i.e., that “[n]otwithstanding the provisions of this subsect_ion,
_ any municipality may adopt more stringent noise standards than those adopted by the
commissioner, provided such standards are approved by the commissioner,” because it was
considered by the Berlin Batting Cages court along with subsections (a), (b) and another portion
of subsection (c). Berlin Batting Cages, Inc. v. Planning &l Zoning Commission, supra, 76 Conn.
App. 215-217, The court finds that this portion of § 22a-73 (c), as construed by Berlin
Batting Cages, did not compel the Comm’n to seck the approval of the Commissioner of
DEEP before adopting of the regulations governing unmufflered racing. As § 22a-73
does not define “standards,” this court inte;rprets the term according to its common meaning;
General Statutes § 1-1 (2); and looks to the dictionary to élean that meaning. Dattco, Inc. v.
Commissioner of Transportation, supra, 324 Conn. 46, As previously noted, the relevant
Webster dictionary definition for the word “standard” provides that it is “something set up and

established by authority as a rule for the measure of quantity, weight, extent, value, or quality.”
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Using this definition, a difference in decibel levels, e.g., five decibels versus ten decibels would
be a “standard.” Distinctions between déys a-nd hours on which mufflered and unmufflered
racing may take place do not constitute rules for the measure of quantity, weight, extent, value or |
quality. Both the legislative history of § 22a-67, et seq. and the regulations arisi.ng from it
support this ;conclusion. The legisldtive history of the Noise Control Act reveals that the Act
“does not atten;pt to ad]dress itself to motor vehicle noise . . . or noise from certain exempted
activities such as . . . state or loca! licensed sporting activities.” P.A. 74-328. There is no dispute
that the vehicles raced on the Track meet the definition of “motor vehicle” set forth in General
Statutes § 14-1 (54) and that the noise regulated by the zoning amendments arises from “local
licensed sporting activities.” Therefore, the noise ge_nerated by these vehicles would not be
subject to regulation under § 22a-67, et seq. Reflective of this legislative intent are the
regulations enacted to effectuate and enforce the Noise Control Act. Specifically, the reé,rulations
arising from the Noise Control Act exclude “[s]ound created by any mobile source of noise . . .
[including] automobiles . .. .” Regs., Conn, State Agencies, § 22a-69-1.7 (i).

In sum, the court finds that the 2015 amendments limiting unmufflered racing do not
constitute regulation of noise pollution in a manner similar to the regulation of noise pollution
found in Eerlin Batring Cages, and therefore, do not require the preapproval of the
Commissioner of DEEP under the Noise Control Act, Rather, the amendments at issue in this
case, which restrict noise from car engines arising from entertainment cveﬁts, i.e., a motor
vehicle race, are much more similar to the limitations at issue in Husti that restricted noise, under
§ 8-2, from entertainment events, namely, outdoor concerts in a residential neighborhood. Here,
as the Comm’n properly invoked its general authority to regulate noise, conferred. by § 8-2, the

court concludes that the unmufflered racing regulations are not ineffective for want of the pre-
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approval of the commissioner of cnviromn-ental protcctipﬁ. The Park’s appeal as to the regulation
of unmufflered racing is denied, and the regulations conceming the same are upheld.
F.
_Special Permit to Seek Z_oning Amendments

The Park argued that the Com_m’n exceeded its statutory authority under § 8-3 (c) by
requiring that the Park apply for and obtain a special permit as a precondition to attempt to
amend sections 221.1 and 221.3 of ;ehe new zoning regulations. As previou.sly noted, section
221.1.a regulates racing, including days and hours of racing operation and places restrictions on
unmufflered racing. Subsection (8) of 221.1 a. provides that “[t]he paranicters set forth in this
subsection may be amended by the Commission upon filing and approval of (1) a special permi’g
application in compliance with all requirements of these regulatit;ns, including a site plan
identifying the location of all uses, accessory uses, bLﬁIding's, structures,- pavement, and all other
improve;ments on the relevant property, and gmendments to any of the parameters sét forth
above; and (2) a petition to amend the zoning regula;tions setting forth alfernative parameters for
this suﬁsection.” Virtually identical is subsection {(d) of 221.3, which perté.ins to camping by
spectators and participants: “The standards set forth in this subsgc;tion may be amended by the |
Commission upon filing and approval of (1) a special permit épplication in compliance WIth all
requirements of these regulations, includinlg a site plan identifying the location of all uses,
accessory uses, buildings, structures, pavement, 'ax;d all other improvements on the relevant
property, and amendments to any of the restrictions set forth above; and (2) a petition to amend
the zoning regulations setting forth alternative standards for this subsection.” -

In contrast to these regulations, General-Statutes § 8-3 (c) only requires an applicant

requesting a change in zoning regulations to file a written petition requesting such, in a form
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prescribed by a zoning commission; it does not authorize a zoning commission to require a _
petitioﬁer se-eking an amendment to apply for and receive a special permit before secking the
change. Counsel for the Comm’n candidly admitted that there is no other- provision in the
Salisbury zoning regulations requiring a person or entity who seeks a zoning a;mendment to
apply for and receive a special permit. Nevertheless, in an attempt to counter thé Park’s
argument, the Comm’n made several arguments, both originally and upon reconsideration by the
Icourt.zg '

The Comm’n’s first argurent is a claim that §§ 221 .1.a (8) and 221.3.d are merely
precatory. The ;;ortioh of these sections thét indicate that the Comm’n may amend the
regulations in question, namely Sections 221.1 and 221.3, is indeed, precatory because they do
not compel, coerce or require the Park to seek amendme.nt's of 221.1 or.221.3. See Citizens
Against Overhead Power Line Consb'z'lction v. Connecticut Siting Council, 139 Conn., App. 565,
579, 57 A.3d 765 (2012), aff’d, 311 Conn. 259, 86 A.3d 463 (2014) (“the word ‘f:nay’ denotes
pefmissive behavior”). However, there is nothing “permissive™ about what the Park must do to
secure an amendment. If it chooses, in the future, to attempt to change either the “parameters” of
section 221.1 6r the “standards” of section 221.3, the Park must file, and have approved by the
Comum’n; (1) a special permit application that is in comipliance with all requifements of these
regulations (including a site plan identifying the location of all uses, accessory uses, buildings,

structures, pavement, and all other improvements on the property); (2) the proposed

- amendments; and (3) a petition to amend the zoning regulations setting forth alternative

parameters or standards. Nothing in the existing language of section 221.1.a (8) or section

221.3.d indicates that these requirements are anything but directory. The requirement to file a

* The Citizens Council joined the Comm’n’s arguments for reconsidering this portion of the
court’s original decision.
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special permit application with a site plan, as well as proposed amendments and a petition to

ameﬁd the regulations is, therefore, clearly mandatory.

The Comni’i’§ argument upon reconsiaéﬁfiiili'_'i?t:ﬁﬁ"tufﬁéﬂ court did not address the legal
argumenté set forth in the supplemental briefing filed by the Comm’n aﬁ_cr the August 30, 2017
- argument of this appeal. The court granted reconsideration on this issue. After due consideration
of the points made in the supplemental briefing, as well as an issue of fact that the court.
previously overlooked in considering this issue, namely that the Park has never filed for a special
permit in the forty-thrée years in which it was supposed to have done so, the court now denies
the Park’s appeal of the requirement to file a special permit application, together with a site plan,
proposed amendments and a petition to amend the régulations, in order to secure amendment of
§§221.1 and 221.3 of the zoning regulations.

The court'originally found in favor of the Park on this issue for two reasons. First, as
mentioned above, § 8-3 (¢) only requ.jres an applicant requesting a change in zoning regulations
to file a written petition requesting such, in a form prescribed by a zoning commission. The court
originally found that requiring an entity seeking to amend zoning regulations to file, in addition
to the prescribed fonn,"a‘L special permit application and a site plan when placing a praposed
zoning amendment before the Comm’n, was cleé.riy outside the statutory authority laid out in §
8-3 (c). The court initially found fhjs to be especially true were the Park to seek a minor
amendment, such as. an a.mendme_nt allowing activity with mufflered cars on the track until 10:05
p.m. instead of 10:00 p.m. Previously, thé court found that the foregoing requirements were
clearly outside of the statutory authority and, therefore, the court originally sustained the appeal
insofar as it pertained to amendment procedures set forth in sectlions 2‘21.1.a (8)and 221.3.d.

Second, the court also originally found that the proposed amendment process to be unreasonable
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given that the Park is a preexisting, nonconforming use. The court earlier found that while there
is no doubt that a municipality may reguléte a preexisting nonconforming use under its police
power, see Taylor v. Zoning Board of Appeals, 65 Conn. App. 687, 697-98, 783 A.2d 526 (2001)
(requiring a landowner fo obtain a permit for a quarry was a reasonable regulation of a
preexisting nonconforming use under the Town’s police powers), a municipality may not do so if
the regulation “abrogates such a right [to the preexisting, nonconforming use] in an unreasonable
manner, or in a manner not related to the public interest . . . .” (Internal quotation marks omitted.)
Id., 698.

The court now finds, however, that, given the peculiar history of regulation of 'rac'mg at
- the Site, the requirenient that the Park file an application for a special permit with a site Plan
when seeking a zoning amendment as to §§ 221.1 and 221.3 should be upheld. To understand
this issue, the court will review the legal implications of that aspect of the Park’s operations that

is preexisting and nonconforming.

1)
Legal Aspects of Park’s Nonconforming Use
As mentioned above, facing at the Site took place before the Toﬁ enacted zoning
regulations in June, 1959. The manner in wﬂch the track operated before this time is, therefore, a
preexisting, nonconforqning use. Although a nonconforming use may be intensified, it may not
be allowed to increase or expand. See Bauer v. Waste Management, supra, 234 Conn. 243,
Although the original zoning regulations listed the operation of the Site as a permitted, as of right

use, and the 1975 zoning regulations amended the use to be a specially permitted use, neither
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regulation can abnegate the categorization of the use that predated zoning regulations as a
nonconforming use.

*“Section 8-2 protects the right of a-usérto contirue the sanieuse of the property as it
existed bejfore the date of the adoption of the zoning regulations. . . . Id., 240. (Cifations
omifted; emphasis in original; internal quotation marks omitted.) “Such a use is permitted
because its existence predates the adoption of the zoning regulations.” Id. (Emphasis in original;
infernal quotation marks omitted.) “Where a nonconformity exists, it is a vested right which
adheres to the land its;elf. And the ri ght is not forfeited by a purchaser who takes with knowledge
of the regulations which are inconsistent with the existing use.” (Internal qﬁotation marks
omitted.) Taylor v. Zoning Board of Appeals, supra, 65 Conn. App. 694, “The sale of the
property will not destroy the right to continue in the nonconforming use.” Id., 695. Such “a
vested right, unless abandoned, to continue the nonconforming use is in the land . . . . The right
to a nonconforming use is a property right and . . . any provision of a statute or ordinance which
takes away that right in an unreasonable manner or in a manner not grounded on the public
welfare is invalid.” {(Emphasis in original; internal quotation marks omitted.) Id., 694. With such
a nonconfor;hing use, the landowner has the right to continue the nonconforming use already
established. See id.

This right to contiuﬁe the original, nonconforming use, however, may be regulated.
Taylor involved a situation in which the Town of Wallingford enacted zoning regulations
making a .nonconfonning sand and gravel quarry a permitted use in its zoning distriét subject to a
special permit. Id, 689. When the quarry bperatién failed to apply for the special permit, the
Town issued a cease and desist order. Id., 688-85. The Appellate Court held that the municipality

had the right to impose the special permit requirement upon the preexisting nonconforming use.
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Id., 697-98. “Regulation of a nonconforming use does not, in its‘elf, abrogaté the property
owﬁer’s right to his nonconforming use. ... A -T;)wn is not prevented from regulating the
operatidn of a nonconforming use under its police powers. Uses which have been éstablished as
nonconforming uses are’not exempt from all regulation merely by virtue of that status,” (Internal
quotation marks omitted.) Id., 698. Further, the Appellate Court held thf;it “the town has the right
to regulate the plaintiffs’ nonconforming use under its police poweré,” altﬁough any such
regulation “must have a reasonable relation to the public health, éafety and welfare and must
operate in a manner which is not arbitrary, destructive or confiscatory.” (Internal quotation
marks omitted.) Id., 697. In deciding whether the regulation is reasonable, the court must decide,
“first, that the interests of the public . . . require such interference; and second, that the means are
reasonably necessary for the accomplishment of the purpose and not unduly oppressive upon
individuals.” (Internal quotation marks omitted.) Id., 697-98.. -

Under this line of cases, in regard to so much of: the Park’s operation that preexisted
zoning regulation, therefore, the court must determine (1) whether public interest mandates the
reqﬁirement that the Park file a 5peciél permit with a sife plan when seeking a 6hange to §§221.1,
regardiné racing and 221.3, regarding parking and camping, and (2) that the propos'ed
mechanism is reasoﬁably necessary and not unduly oppressive.>® In doing so, the court must
beér in mind thgt only the “parameters” of 221.1.a, pertaining to hours, days, and noise quality of
racing, and the “standards™ of 221.3, concerning parking and camping, would be subject to the

foregoing amendment process,

3% The parties did not focus on the issue of whether the Park’s use has legally intensified or
illegally expanded since its pre-zoning operation. The court does not feel it necessary to decide
this issue, but will instead consider the legal standards that pertain to whatever operation at the
track pre-existed the June, 1959 regulations.
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The court first finds that the public interest callé for the imposition of the requirement of
the special permit with site plan in the event that the Park seeks to amend the regulations as to
racing, camping and parking, As set forth in ~g’fe“a’i"t defail above, the regulation of racing, camping
and parking at the track has been ambiguous, jumbled, sloppy and confusing prior to the 2015.
zoning amendments. During the deliberation session on the amendments at issue, the Comﬁn’n’s
chair pointed out that, éven t‘hough the Park has been a specially permitted use since 1975, the
Park has never applied for or received a special permit. Even though it would be legally
impossible for the inj@étion, which resulted from a private nuisance action, to inform, in any
manner, fhe zoning regulations, the Comun’n’s chair stated, that under the status quo that
constituted what he elsewhere termed a vague ‘fzoning schemé,” the injunction’s restrictions
supplied the special permit’s conditions. The injunction does not and cannot legélly do so, and it
would certainly inuré to the public’s benefit for the Park, if it desires a change in racing or
camping regulations, to file, cle_arly and publically, an application for a special permit along with
the application for the zoning amendments. Moreover, as the Comun’n’s counsel pointed out,

- during the argument on the motions for reconsideration, neither the Park nor its predecessor has
ever filed a site plan of any kind 3! It would provide a necessary benefit to the public to have a
site plan of the Park on file in the zoning office, detailing important aspects of its operation like
sanitation and parking. Moreover, when considering the important issues of the regulation of
racing; camping and parking, it would be necessary for any member of the public to be able to

_| understand the proposed amendments in the context of the Park’s site plan and its speg:ial,ly

permitted use.

3! Counsel for the Comm®n pointed out in the Comm’n’s deliberative session that “It’s always
good for a commercial operations [sic]... to have an existing site plan, special permit on the -
books so that everybody knows what is and isn’t done.” Return of Record, Exhibit 23, 13-14.
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The court also finds that requiring the Park to file a special permit application and a site
plan in conjunction with a zoning amendment application is reasonably necessary and is not |
unduly oppressive. As mentioned above, the reﬁuirement to _ﬁlé a speéid permit is long overdue,
After fort;(-three years, it is no longer acceptable to allow the Park to operate as a specially
permitted use that has neither applied for nor received a special permit. Requiring the special

'permit application vyith a site plan as a precondition for seeking a zoning amendment is
reasonably necessary so that the Comm’n may, as stated above, hit the “reset button” on the

regulation of the Patk, bringing all of the regulation of activity at the Park into one publically

,accessible home, one with clear administrative due process. To require the Park to do so is not

unduly oppressive. After sixty years of operation without ever having filed a site plan and forty-
three years‘of operation without ever having filed for a special permit, it would not be unduly
oppressive to require the Park to file for a special permit with a site plan if it were to seek more
flexible racing hours or changes to camping or parking.

Therefore, the court finds that the rcqui}gmcnt of filing a special permit application with

asite plan in order to seek an amendment of § 221.1 or § 221.3 is a reasonable exercise of the

Town’s police powers over that portion of the Park that is nonconforming.
)
Section 8-3 Does Not Preclude the Spécial Permit/Site Plan Requirement
Similarly, § 8-3 does not preclude the requirement that the Park file an application for a
sﬁecial permit with a site plan before seeking to amend zoning regulations § 221.1 or § 221.3. As
mentioned above, § 8-3(c) only requires an applicant requesting a change in zoning regulations
to file a written petition requesting such, in a forﬁl prescribed by a zoning commission. The

Comm’n persuasively argued that the mandated special permit application with a site plan fit
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within this authority, as the format in which the zoning commission wished these amendments to
be presented. This conclusion is but&essed by a case submitted by the Comm’n after the August
30,2017 argument, Zimnoch v. Planning & Zoving Commission; 302 Comii, 535, 29 A:3d 898
(2011). Although the Park argued for a narrower construction, Zimnoch clearly stands for the
proposition that nothing precludes a Town from combing a zone change application with a
special permit application. Id., 552. As a result, there is no bar to the Comm’n imposing a
requirement under § 8-3 that a.n application for a zoning amendment fo the_criﬁcal issues of
regulation of raciﬁg ,camping and parking be accompanied by a special permit application and a
site plan. This is especially given ﬁ1e recitation of the history of regulation at the Site posited
above.

For all of the reasons cited in t-his section, the court denies the Park’s appeal of the zoning
amendments mandating that any application for a zoning amendment to §§ 221.1 and 221.3
include an application for a special permit and a site plan.

The court will next proceed to consider the Park’s contentions that the zoning
amendments constituted spot zoning or the regulation of a user, not a use,

G
Spot Zoning and Regulation of User, Not Use

The court finds no merit in the Park’s more generalized arguments that the amendments
constitute illegal spot zoning or that the Park was singled out for unfair treatment. Spot zoning is
“the reclassification of a small area of land in such a manner as to disturb the tenor of the
surrounding neighborhood. . . . Two elements must be. satisfied before spot zoning can be said to
exist. First, the zone change must concern a small area of land. Second, the change must be out

of harmony with the comprehensive plan for zoning adopted to serve the needs of the community
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as a whole. . . . The vice of spot zoning lies in the fact that it singles out for special treatment a
lot or a small ﬁea in a way that does not further such a [comprehensive] plan.” (Internal
quotation marks omiﬁed.) Gaida v. Planning & Zoning Commission, 108 Conn. App. 19, 32, 947
A.2d 361, cert. denied, 289 Conn. 922, 958 A.2d 150 (defendant’s petition for cert.), 289 Conn.
923,958 A.2d 151 (plaintiffs’ cross-petition for cert.) (2008); see Delaney v. Zoning Board of
Appeals, 134 Conn. 240, 245, 56 A.2d 647 (1947) (“‘splot Zoning,’ e if permitted, must often
involve unfair and unreasonable disctimination and necessarily defeat, in large measure, the
beneficial results of zoning regulation”). “Spot zoning is impermissible in this state.” (Iqtemal
quotation marks omitted.) Gaida v. Planning & Zoning Commission, supra. “The obvious
purpose of the requirement of uniformity in the regulations is to assure propeﬁy owners that
there shall be no improper discriminati(.:nn, all owners of the same class and in the same district
being treated alike.” (Internal quotation marks omitted.) Id., 33.

The Park argued that these amendments cox_lstitute spot zoning because the RE District is
too small to contain more than one track and that, as a result, the amendments affect only the
Park’s property. Ho"wever, although the amendments do impact only one property, the court finds
that the amendments do consider the use of the Site as a race track within the context of the
Comm’n’s “general plan for the community as a whole.” Maltbie, “The Lega'l Background of
Zoning,” 22 Conn. B.J, 2, 5 (1948). One example of this is that, as early as August ‘3, 1958, the
Salisbury Town development plan (the 1958 Plan) considered the proper use of the Site within
the context of the Town as a whole. The1958 Plan first recognized that the area around the Site
was “not likely to be developed solely or wholly for residence, because_ of its value for business

and industry as a large flat area on gravelly soil.” Salisbury’s zoning regulations that were

developed after that time have always regulated the Rural Enterprise District with this insight in
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mind; the newest amendments are both consistent with this insight and also with previous zoning
regulations. |

Therefore, the Park did not sustain its burden to convince the court that the amendmergs
constituted the reclassification of a small area of land so as to disturb the tenor of the
sﬁrrounding neighborhood. See Gaida v. Planning & Zoning Commission, supra, 108 Conn.
App. 32. The Park similarly did not sustain its burden to prove that the Park had been singled out
for unfair treatment. The; amendments do not regulate a user; they regulate the use of the Site as a
motor vehicle race track. The ameﬁdments.generally consider the impact of the Site within the
context of zoning of the community as a whole. For these reasons, the court finds that the Park
did not sustain its burden to prove that the regulations as a whole constituted spot zoning or

were, in any. general way, discriminatory.

H
Conformity with the Town’s Plan of Conservation and Development
The Park argued that the amendments were not in conformance with the Town’s Plan of

Consa_rvation and Development. However, the Comm’n heard record evidence adduced fr.om
Martin J. Connor, AICP, to the contrary. The (%onnn’n found this cvidénce to be credible aﬁd
persuasive and the court cannot substitute its judgment for that of the Comm’n in regard to this
issue. See Stiles v. Town Council, supra, 159 Conn, 218-19. Therefore, the amendments are in
conformity with the Town’s Plan of Conservation and Development.-

| I

Severability
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The Council asked the cowrt, during its motion for reconsideration, to address the issue of
severability, since the court sustained the Park’s dppeal in part and denied it in part, Although the
Council did not raise this issue at any time prior to the court’s initial memorandum of decision, it

would be plain error for the court to avoid this analysis. In Hartford Federal Savings & Loan

Assn. v, Tucker; 181 Conn. 607, 609, 436 A.2d 1259 (1980), the Supreme Court held that was

plain error for a court to overlook a clearly applicable statute, In this case, General Statutes §1-3,
applies to the zoning regulations at issue in the present case. See Duplin v, Shiels, Inc., 165

Conn. 396, _398-99, 334 A.2d 896 (1973) (“[2] local ordinance is a municipal Iegislati;.re
enactment and for purposes of appeal is to be treated as though it were a statute. . . . The same
canons of construction are applicable whether an ordinance or an act of the General Assembly is
involved” (citation omitted)); see, e.g., Ghent v. Planning Commission, Superior Coutt, judicial
district of Waterbury, Docket No. CV~92-0106968 (November 12; 1992, Parker, J.).

Theréfore‘, the court \;vill engage in a severability analysis.

As discussed in footnote 13 of this memorandum of decision, the amendments originally
included section 221.6, a clause that provided that, if one portion oflthe regulations were found
by a court fo be invali-d, all of the other provisions would be invalid as well. The Comm’n
repealed this provision at a meeting on March 30, 2016. An examination of the transcript of that
hearing (Exhibit 34 of the Return of Record) reveals that‘ the Comm’n clearly desired that, even
if an appeal were sustained as to some of the amendments the Comm’n wanted the other
amendments to remain in full force and effect. One member, in fact commented that the Comm’n
did not want “to lose all the other things we did and achieved for the use in the RE zone based on
the all or ﬁothing.” For this reason, the court finds that the amendments are severable and that

those for which this appeal was denied will remain in full force and effect.
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A
CONCLUSION‘

The court stistains the Park’s appéal as 6 (1) the provisions of the améndments ~ =~
prohibiting Sunday racing after noon in contravention of the permission granted in General
"~ Statutes § 14-164a (a). The court denies all other aspects of the Park’s appeal. Therefore, the
cowt finds in fafror of the Comm’n in regard to all other aspects of the zoning amendments.

The courtlmust remind all of the parties, hov;rever, that both the Adams injunction and the
stipulated ZBA Judgment remain in full force and effect. This decision has no itﬁpact on the
pending motion to motion to modify the Adams injunction’, which awaits a hearing date and a
decision. The legﬁ standards for modifying an existing injunction in a privaté nuisance action
arc different from those used when a court reviews zoning amendments. Compare A_dams v,
Vaill, supra, 158 Conn. 485 (“courts have inherent power to change or modify their own
inju_rmtions where circumstances or pertinent law have so changed as to make it equitable to so
do”} with Protect Hamden/North Haven from Excessive Traffic & Pollution, Inc. v. Planning &
Zoning Commission, supra, 220 Conn. 543-44 (“[c]ourts will not interfere with . . . local

legislative decisions unless the action is clearly contrary to law or in abuse of discretion™).

SO.ORDERED.

 OpeBen

| The Hon. John D. Moore
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STATE OF CONNECTICUT

NO. LLI-CV15-6013033-S : SUPERIOR COURT
LIME ROCK PARK, LLC : JUDICIAL DISTRICT OF
497 Lime Rock Road : LITCHFIELD
Lakeville (Town of Salisbury), CT 06038,

as Plaintiff,

VS. o : AT TORRINGTON

PLANNING AND ZONING )
COMMISSION OF THE TOWN
OF SALISBURY
Town Hall
27 Main Street
Salisbury, CT 06068

as Defendant,

and

LIME ROCK CITIZENS COUNCIL, LLC :
cfo Peter Wolf
45 White Hollow Rd.
Lakeville, CT 06039.
as Intervening Defendant : July 17, 2018

Present. Honorable John D. Moore, Judge

JUDGMENT FILE

This action by writ and complaint came to this court on December 8, 2015, when
the plaintiff Lime Rock Park, LLC filed its complaint asking the court to sustain plaintiff's
appeal from the decision.o‘f the defendant Planning and Zoning Commission of the
Town of Salisbury enacting certain amendments to the Salisbury Zoning Regulations
(the “Modified Amendments”), that the Court declare the Madified Amendments to be

illegat and without effect, and that the court grant such other relief as the court deems
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proper; thence to later dates when the defendant Planning and Zoning Commission of
the Town of Salisbury appeared on December 23, 2015; and thence to January 19,
2016, when Lime Rock Citizens Council, LLC moved to intervene, to February 2, 2016,
when the plaintiff Lime Rack Park, LLC objected to the motion to intervene, and to May
16, 2016, wheh the court granted the motion to intervene; thence to August 12, 2016,
when the intervening defendant Lime Rock Citizens Couﬁcil, LLC filed its answer;
thence to August 15, 2016, when the defendant Planning and Zoning Commission of
the Town of Salisbury filed its certified list of papers in the record, and the defendant
Planning and Zoning Commission of the Town of Salisbury filed an answer; and thence
to August 24, 2016, when the intervening defendant Lime Rock Citizens Council, LLC
filed its amended answer; thence to September 15, 2016, when the plaintiff Lime Rock
Park, LLC filed its brief in support of its appeal complaint; thence to October 18, 20186,
when the defendant Planning and Zoning Commission of the Town of Salisbury and
'intervening defendant Lime Rock Citizens> Council, L.LC filed their briefs in opposition;
and thence to October 28, 2016 when plaintiff Lime Rock Park, LLC filed a motion for
permission to file a reply brief in excess of ten pages, which motion was not opposed by
the defendant or intervening defendant; and thence to November 2, 2016, when the
plaintiff Lime Rock Park LLC filed its reply brief; and thence to May 10, 2017, when the
appeal was heard by the court (Moore, J.) and plaintiff introduced ExhiBits 1 through 4,
including a warranty deed, quit claim deed, certificate change of name, and quit claim
deed; and thence to August 29, 2017, when the court requested additional argument
and requested the parties consent to an extension of the 120-day rulé; and thence to

August 30, 2017, when the court heard further argument and ordered plaintiff Lime
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Roek Park, LLC and defendant Planning and Zoning Commission of the Town of
Salisbury to file supplemental briefs on the cases cited during the argument; and then to
September 11, 2017, when the plaintiff Lime Rock Park, LLC filed a supplemental brief
and the defendant Planning and Zoning Commission of the Town of Salisbury filed a
supplemental brief, and thence to September 13, 2017, when counsel for all three
parties requested that the court provxde copies of the trial court documents from the
Adams v. Vaill case referenced in court order 153.00, which motion the court responded
fo on September 14, 2017 and referred counsel to the referenced volume of Supreme
Court Records and Briefs at the State Law Library; and thence to September 25, 2017,
when the court ordered the parties to appeaf for additional argument; and thence to
September 26, 2017, when the intervening defendant Lime Rock Citizens Council, LLC
filed a notice of supplemental authority; and thence to September 26, 2017, when the
court ordered the parties to supplement the record in various ways; and thence to
October 8, 2017, when all parties provided additional documents in response to the
court’s request for same; and thence to October 10, 2017, when the court heard further
argument; and thence fo January 31, 2018, when the court issued a Memorandum of
Decision finding that plaintiff Lime Rock Park, LLC was aggrieved and denying the
appeal in part and sustaining the ap_peal in part, and entered judgment; and thence to
February 20, 2018, when all three parties filed motions to reargue the court's decision,
which motions were granted on February 27, 2018; and thence to February 28, 2018
when the parties filed objections and/or oppositions to the opposing parties' motions to
reargue; and thence to March 6, 2018, when exhibits were filed in support of the

Planning and Zoning Commission’s motion to reargue; and thence to March 8, 2018,
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when the plaintiff Lime Rock Park, LLC filed a reply to the Planning and Zoning
Commission’s objection to motion to reargue; and thence to March 12, 2018, when the ‘
defendant Planning and Zoning Commission filed a reply to plaintiff Lime Rock Park,
LLC's objection to motion to reargue; and thence to March 13, 2018, when the
defendant Planning and Zoning Commission moved for permission to supplement the
record, which motion was denied by the court (Moore, J.) on March 20, 2018: and
thence to March 19, 2018, when the court heard argument; and thence to April 10,
2018, when the court ordered the Commission to search for various referenced minutes;
and thence to April 18, 2018, when the Planning and Zoning Commission filed
documents in response to the court order; and thence to April 24, 2018, when the court
ordered the defendant Planning and Zoning Commission to supplement the record; and
thence to May 3, 2018, when the defendant Planning and Zoning Commission provided
additional documents in response to the court's request for same; and thence to July
17, 2018, when the court issued its Amended Memorandum of Decision finding that
plaintiff Lime Rock Park, LLC was aggrieved and denying the appeal in part and
sustaining the appeal in part, and entered judgment.

Whereupon it is adjudged that the appeal of plaintiff Lime Rock Park, LLC is

sustained in part and denied in part.

BY THE COURT,
MM//\—
Assistant Clerk Pamela F. Longwan

Deputy Chief Clerk
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i TOWN OF éALISBURY
PLANN]NGzAND ZONING—COMMISSION

Fr: Michael W. Klemens, C'hair-: ;
July 16, 2015
RE: LRP Proposed Amendments to Zonrng Regulatlons QENLIRE

At the request of the Commission, Vlce Chalchm Htggms, ZEO Nancy Brusie, Planning Commission
Counsel Charles Andres and | have worked together to complle the attached daocuments. This draft
incorporates LRP's comments as well as public comments recelved over the last few months and
represents our efforts to balance competlng mterests over the LRP operations as well as'te bring much-
needed clarity to the relationship between the serles of court-order stlpulatrons entered into by the LRP
and its neighbors and our regulatlons Y R

My goal for our meeting on July 20"‘ is for the P and Z to rewew these proposed regulations, to reach
consensus on these so that we can send them to COG for review and set a date for public hearing at our
first meeting in September. Our. meetmg on July.ZO‘ |s ne:the[a publ:c workshop nor a public hearing,
and | do not plan to allow public comments to dlsrupt our del:berattons The Commission has heard at
length from all parties, most recent!y at our last meetlng, and there is no need for further input at this
juncture, Appropriately public input and comments shouId be reserved for and presented at the public
hearing on this matter in September .{ -‘ 'a :

|-.' 4

it
¥

To guide you through some of the rnost _lmportant changes I oﬁ’er the fo[lowmg comments:

1. Inthe text of 221, 2 We now hst the various uses that we have determ:ned to be
incidental/accessory to the operation of LRP.,. Whi!e many of these uses require additional
approvals, permits, or be prohrbrted lfthey were conducted in the portions of the RE zone
outside of LRP, we have determmed that the I|st of uses as presented are appropruately
considered part of the LRP operatrons As w:th any accessory use that involves structures
grading, building, or other regulated actlvities, LRP would still need to obtain when necessary
zoning ,building and other permits as requtred by our regulanons The creation of these lists
began several years ago through ‘the serles of meetlngs thatJon Higgins had with LRP and the
nerghbors, as well as subsequent efforts by LRP’s CFO Georgla Blades, and we owe both these
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While there has been some discussion in generat about the utility of the Table of Uses (205.2
and 205.3) on advice of our counsel we have added motor vehicle race track as permitted by
special permit in the RE zone “This allows for expansion of the LRP into other portions of the RE
zone but such expansron would requrre a specia! perrmt whrch would allow a full pubtic
discussion of the nature and type of any. proposed expansron of LRP into contiguous non-track
portions of the RE zone. We have annotated Table 205 3 to mdlcate that accessory uses at LRP
are found in section 221 2 For those of you, that have been followmg the proposed changes to
Table 205.2 closely, you wrll note that ‘many of the proposed changes to this table that had been
in the various drafts cnrculated over the past months have been deleted and the Table 205.2
with a single addrtlon is proposed aTth i} because thrs table deals with principle uses and we
have through drscussrons w:th LRP and our counsel determlned that these are appropriately
accessory/mcrdental uses to the operetron of LRP,uJe ~that these are not principle uses within
the contextof the LRP, .~ .t . 770 o UG N
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We are including the attached CT. .statLttory definition_ of m_otor vehicle proposed to be in our
section of definitions, This _shouldresolve ambiguities concernlng items such as go-karts.

LRl
B Y

On the advice of our legal counse! we have rncorporated into our regulations (221.1 and 221.2)
the specifics of the stlpulatnons that govem actlwties on the track. Ratherthan referring
abliquely to these stipufations i m our regulatrons by reference, we have mcorporated the
specifics of these stipulations mto our regu]at:ons We now have a seamless and transparent set

of regulations whlch mirror the stupulations “{I‘_his Eonﬁrms»that vrolatrons of the stipulations are
violations of our zontng,'whrch may be helpful to' aII Eér'i,és as it provides a local level of
resolution before hawng to, incur the expense of returmng to the courts to address purported
violations. |t also respects our Iegal authorlty over the RE zone as a tourt-approved change in
those stipulations would requ;re alcorrespondmg change in our zoning regulations in order to be
permitted. This should glve the communfty 3 h:gher level of comfort than the status quo.

While this may be percewed as creatmg more work for us Iocaily, according to our ZEQ it
shouldn’t, as when thrngs are not operatmg as they should she is the first to hear the

complaints from either party

Section 221.3 lists the actrwtles that are not accessory or mudental to the LRP operations that
would be permitted by spema! permrt “This list has been generated by testimony from LRP and
the neighbors. Note that thereisa regulatory carve- -out for asingle Fourth of July fireworks
celebration as has been the custom for some trme ‘One Justut‘catlon {though by no means the
only) for regulating thase other events wrthm the context of the LRP is that nature of the track’s
size and location enable them to hast events that exceed the capauty of other local venues

with concomitant rmpacts to the r:elghborhood_r




221.1 Track for Racing Mntor Vehu:les PARY ' '
| A track for racing MOTOR VEHICLES- excludlng motorcycles:, as well as for automotive
education and research in safety and for perfcnnahce testmg of. a scnennﬂc nature, pnvale auto
and molorcyclc club events, car ShOWS,'

l
e
l‘ . “‘n #t

a. No motor yehicle races shall bc:.conducted an:any: such track ex.cept El-&H-H"-SHGh-h-BHFS—aS
permitted-by-Co
Planninzead-Zoni
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b. Where the land 6n which a race track is situated abuts or faces a residential zone district, there
shall be 2 minimum of fifty, foot. buffer strips ‘along -each’;yard, or part thereof, so abutting or
facing, which shall contain.a screen’of. shrubbery not less than fifteen feet in width nor less than
six feet in height within one, year. of; the adopnon of thls amcndmcnt to the regulations. This
screen shall thereafter be suttably and ‘neatly: ‘maintained by 'the owner, tenant and/or their agent.
Any such screen shall consist of at least ﬁfty percent cvergrecns so as to maintain a dense screen
.- at all seasans of the year,:: ‘:j': TN 3

c. 'I‘he lot shall have adequatc frontage on or access lo a prmc:lpal trafﬁc street or street capable
of handling the volume" of: traff' ic to: ‘be’ generalednthereon. The 'access and service roads
connecting with the pnncnpal trafﬁc street or streets’ shall be $o located and designed as to avoid
unsafe traffic conditions or congcstlon.ﬂ' raffic control devices and lighting of access poinis at or
across street or access intersections shall be provided at the-expense of the owner when required
and provision shall be made for safe pedestrian’ traffic'(o; from and within the lot, The design and
location of access and intersections with public.highways shall be subject to the approval of the
Selectmen for a town road or the Connectxcul De.partrnent of Transportatlon for a state highway.
- I :

d. Adequate off-street parkmg shall bc provnded to" accommodate the vehicles of employees,
proprietors, participants, custorners wsuors and others. ,
e. Not more than three signs; not more than 50 squarc fect each advcrtlsmg the use of the
premises shall be permitted. Any sxgn not consnstcntly visible from off the premises is permitted.
Directional signs, not more tha six square feet each are penmtted




.“-\-.../j

f. No sign, with the exception of. scoreboardsf visible off the premises shall be illuminated by
exposed tubes or other exposed light sources, nor.shall any flashing sign be visible from off the
premises. Spot or other lighting.of any sign, buxldmg, structure, land track, parking space or any
other part of the premises shall bc 50 rranged that the l:ght source is not visible from any point
off the premises. L

2212 Permitted uses mc:dental to and acccssoxy to hc operatlon of the track for racing motor
l vehicles include;_retail stores "professnona! or busmcss offlces fire or emergency services,
ATMs, restaurants gm_g_food stands ibjeetto-coustinjunction), Incidental
accessory uses may also mclude,the usc of the,prem:ses for automobile shows, sale of motor
| vehicles during racing evcnts sale of— automonve parts and accessones car washes, auto service
and repairs; filling slattons commerc:al parkmg. laundry equxpmcnt storage racing schools and
clubs; indoor theaters; and, otherssnmxlar actwntxes that’. are: accessory to the operation of a
recreational race track hercm penmtted Other acccssory uses may. include the production,
showing, or performance.of:: telewsnon mouon, p:cture .or’radio - ‘programs wnh their related
Ilghtmg and sound equlpment

& Allcampine ; all : ck infinl
Race Track infield ig gjeﬁgeg pg ![g gﬂ,‘ﬁ m§;gg gj g[g |5§§ 0 3]3 §g];gi; g:;gck, 15 gglc ;rglch
gxisied op May 1, 1979; .

221.3 The fullowmg uses are deemed not accessory or. mc:dental to the track for racing motor
| vehicles and-put are pliow gg] subject ‘t0"a spemal penmt— “Fireworks displays (with the
exception of a single evening display dunng the 'annual Independence Day period in carly July
for charitable purposes), concerts, \ﬂea markets, craft fa:rs food shows, non-automotive trade

shows, and garden shows R

| 22 4 tiunetions R '
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{23) “Madmn divider*" means an mlcrvemng space or physical barrier or

clearly indicated dividing section separatmg ttaffic fanes provided for vehicles
pruceedmg in oppusue dlrecuons S

(24) “Molor_ bus“ mc!udes any pubhc serwce motor vehicle operated in
whole or in part upon any street-or highwny insuch manner as to afTord 2 means

cof lransnoriution ‘by . mdnscrimmately receiving' or discharging passengers, of

runmng ona regular roulc nr over _an}' pornon lhereof or between fixed termini,

(25) "Molorc_vcle“"means 8 molor ;vehmte havms no! more than three
wheels in contact.with the. ground and a*saddle or seat on which 1he rider sits or
& platlorm on whlch he.standsand wnh or.withoul a side ‘car, except any vehicle
in which the driver’s seat |g. comple!el}' or.partistly: enclcscd and the molor on such
vehicle is.not: wilhmrsuch enclosed Area, ‘and ;shallinclude bicycies having a motor

attached; excepl!bl les propell d’ by -msa siof a; hclper motor ag defined in
secuon 14 286 o, i i N

eans cmy vehlcle whrch is propelled or drnwn by uny

( (26) ) Mo(or vehtcle-'.
: pwer Glher thant musnularﬁcxcepl ‘gircrafi,“motor: boats, road rollers, baggage

lrucks used . ubout ruilroad. stations-or other ‘muass Iransit facilities, electric
buttery-operated wheel chairs when'operated by physicatly handicapped persons ai
speeds nel exceeding:fiftesn miles per hour, golf carts operated on highways
solely for the purpose of crossing (rom-one 'part of the golf course to another,

ngricultursl tractors, farm implcmc'nls such .vehicles as run oaly upon rails or
tracks, self-propelled snow plows, snow blowers and lawn mowers, when used for
the purposes for which they.were ‘designed.and operated at s;meds not exceeding
four miles per hour, whether or notsthe operaior rides on or walks behind such
equipment, bicycles with helper motors s de!‘ned in ‘section 14-286 and any othar
vehlcle nok suuablc l'or Opemuon onka “highway, - .

(27) - “Motor weh:clc rcglstration &or-;-regsslralion incjudes the cerlificate
thereof and the,numher platc or: plales,used lnfconnectlon therewith.

,e\n

(28} “Nonrcsxdam menns am person‘whuse lcgal resndencc 15 in some state
other lhun Connecticut or in a foreugn country AR

{29y “Nonslud dev:ce meunslﬁny dcvu.c apphed to the tires, wheels, axles
or frame of 'momr vehlcle ror lhe purpose of increasmg the traction thereol,

. motor vehnc!es, skale pohceman or! 'other ofﬁc:al uulhonzed 10 make arresls of 1o

anve proccss -provided he shalf ‘be.in, umform or dwplay his badge of office in1

1' '|

{32} "Operalor.,;-_;
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Research Laboralory Special Permit| Not Permitted |Nat pémﬁued Spacial Permit
Single family dwelling Zoning Permit | Zening Pgrmn z&:tﬁu Permit] Not Permitled
205.2 TABLE OF USES Rural Enterprlse,‘CommerCIal & Ind ustnal Zones page 2
= | a G207 .‘;ce-zo kB ';‘-1 ;
Apartment in business bullding . Nq‘:i‘?é&niﬁfe,u Sheciat Permil ':i’lﬁ,ﬁlﬁ' f‘ th,eé}m!lte’si
N D R Dt A SRR ISR
. . ) . - s =\ Spectal s
Mulli-family dwelling .. Spaclal Permil Specla! Permil “--">Permlt Nu! Permltted

Town ar non- S LT IS S IR
non-profit afiordable Spacial Parmi! No_i F_‘grrnll!ed Not Pelml':ted .Noll?armilted ,
hausing - A I b 1 kNt - B .
_'Nopem“ B ENDY ey By [T B
Farm " Required " Not Permitted anPerrnlued NolPelrmIlled
Nursery and/or Commercial SR e T
: 1 tan- | N lied
Greenhouse Sllg Flan ) -;S‘E:e Fl_ar?: ASlltePan! ot Permllie
B BRI R '
Farm Stand Zoning Permit | Nol Permitted Not Permitted| Mat Permilled
Permanent sawmill Special Pertalt | Not Permitted | Not Permitted{ Not Permitted
Temporary sawmill Zoning Permit | Not Permitted Nm:gg.mmg'd Nat Permitied
) . K o il o e ] e 1 T o
Gommercua[ livery, boarding or . Speclal Permll Nat Parmltied NotParmilted Nol Permltted
-riding stable E BENCL TR SRR [l T e e
Veterinary hospital or kennel | Spacial Permit| Nat Pemitied | Not Permitiad| Not Permitied
. " Cov T DR "-ESpedal,ﬁ"'r whoo ”
Veterinary clinic - | Special Pormit speqal,negnu *Pagmit -] SPecial Permit
- . "-' . p-,-. RO U -: ‘,_'\:\'I' . ? .' oA
Velerinary ofiice ; Speclal F'ermll Zonlng Perrmt Zoning Permill Not Permilted
., » ER R ICIR [EER

Municipal building or use " -

e | ik
Special Parmit

[ R
5 o Hl N .,_,,s a

Special Perrnil

,. \,.-'1.‘. e

™| Special permit|

Volunteer fire and emergency -

Group day care

" i Speclaf f[arrﬁlt

Special Permil| ..y

| Not Pecmilled

. .1'..1.-- . -‘;:Special '." N
services Suec!al Parmll Speclal Parmlt " Permnll Speoa! Famit|
School, College operated by non- ~'. Speclal” ,
o e Nut Peﬂ'r.lm d S eclal Ferrn!l -.| Not Permmed
profit organization oL mitied 5P 7 permit ‘

Library or museum by a non prort ‘ N mest e - Special U o :
P d lal Parmitj ", Special Pemmi
organization Not Pemmitied | Special Pemill .~ gormy i | Specia t

Religious or philanthropic structures{ _ '~~~ = """~ wSpeciatii|

and uses o . Special Permit Specla_l_.f?,ermlt .u Parmit % JNg!fgqnil(ed

v ."._-, P "‘.";"" Vet ” Spedal*,;,— -.r'..fn- . .;
Fraternal clubor lodge . 2 } Not Pemitizd Speclal Permit i Permil!nt sl_:ecla; Permit

- : ‘spem“.,.

Hospital and meadical clinic .. SpeclalPermlt Speclal Fermit NolPermmad

¥ papmie




YRS

Skilled nursing, assisted living,
convalescent, conlinuing care
retirement

Not Permitted

Cemetery - .':".

Speclal Pam‘lll
‘. I l \ -f Dy f. -

Speclal Parmnl

Attt
"5

Commercial golf course - .=+ | 8

¥ AT A

':'91 Permitted

ATy,

et

e

iN Permilied

Outdeor commarcial uses: skating
rink, ski area, golf driving range,
tennis court, beach, swimming and
picnic areas

N

Spedal Permll

Golf course, outdoor tennis club or

riding club sponsored by non-profit | Speciat Permit NotPermmed Not, Parrnltted Not Permitted
arganization ) R R B
Indoor tennis, racquetball or squash| - gy iy’ | visite plan | " stte Praq{ Not Permitted
facility T R Y-
- L ].',:,_I"f.
Exercise or dance studia - r:lotf_e'nnmeu L Site)Flan
i '-r ‘I': “h“‘ rL s "‘v.' ! : el st tetored, {112y b re s mraaniesars ]t meei1mremin T iARELL]
Musical theater. Instruction, (Stage ;“ot‘"F;;’“;lt'i; il N ,-.;"e",’;’n;“ ot Peiled
Of Fﬂm) . .\ -'- n [ -'.-'l.r.r'—:l‘l-tu--l Suea ot
LRI 0 TP e e oy ST YT
Track for Racing Motor Vehicles 'Specf'gl e.l:_‘r}pn Nl Permllted Not Permrnaa NoiPermmed




AT R O R IR AR
B . ' N 1

n.otd.

r;,-;-vm':fm?' mm,mwxr:"-' ol

205.3 TABLE OF ACCESSORY USES

THESE ACCESSORY USES, BUILDING AND STRUCTURES ARE SUBJECT TO THE
REQUIREMENTS OF SECTIONS 207 AND 208 AND ARE ALLOWED IN ALL ZONES

UNLESS OTHERWISE STATED IN THE REGULATIONS
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Exhibit 2

221.1 Track for Racing Motor Vchicles

A track for racing MOTOR VEHICLES, excluding motorcycles, as well as for automotive
education and research in safety and for performance testing of a scientific nature, private auto
~ and motorcycle club events, car shows, and certain other events identified in section 221.2 are

permitted subject to the following:

a. No motor vehicle races shall be conducted on any such tr'lck except in accordance with the
following parameters':

n All activity of mufflered or unmufilered racmu cars upon the asphalt track or in the paddock areas
shall be prohibited on Sundays.

A.

(2) Activity with mufflered racing car engines shall be permitted as follows;

On any weekday between 9:00 a.m. and 10:00 p.m. provided, however, that such activity
may continue beyond the hour of 10:00 p.m. without [imitation on not more than six (6)
occasions during any one calendar year.

Permissible mufflers are those which meet the standards set forth in Section 14-80(c) of
the General Statutes of Connecticut, Revision of 1959, or as the same may be amended
from time to time. :

(3} Activity with unmufflered racing car engines shall be permitted as follows:

Al

B.

On Tuesday afternoon of each week between 12:00 noon and 6:00 p.m.

On Saturdays, not more than ten (10) in number in each calendar year, between the hours
0f 9:00 a.m. and 6:00 p.m.

On the ten {10} Fridays which precede the said ten (10) Saturdays between the hours of
10:00 a.m. and 6:00 p.m. for the purpose of testing, qualifying or performing such other
activities as may be necessary or incidental to the direct preparation for races on the
Saturdays specified, provided that no qualifying heats or races shall be permitted on such
Fridays.

In such event the scheduled activity for any of the said ten (10) Saturdays must be
rescheduled for a "rain date", then the said "rain date" and the Friday preceding it shall
not be considered as one of the ten (10) days teferred to in Paragraphs b} and c) above.

On Memorial Day, Fourth of July and Labor Day between the hours of 9:00 a.m. and
6;00 p.m.

(i} [n the event any of said holidays falls on a Tuesday, Thursday or a Friday, there
may be unmufflered activity on the day preceding the holiday between the hours
of 12:00 noon and 6:00 p.m., but in the event the permissible unmufﬂered
actwuy of the Tuesday next precedmg the holiday shall be forfeited.

' The parameters set forth herein are identical to those set forth in the Amended Stipulation of Judgment entered
by the Court, Dranginis, J., on March 21, 1388 in the civil action, Ann Adams, et al. v, B. Franklin Vait, et al., CV
No. 15,459 (Judicial District of Litchfield at Litchfield).
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(i) In the event any of said holidays falls an a Sunday, the next day (Monday) will
be considered the holiday for these purposes,

(iii)  In no event shall any such holidays increase the number of Saturdays of
permissible unmufflered activity beyond ten (10) as provided in Paragraph b)
above,

O] Prohibited activity upon the track property shall include the revving or testing of mufflered or
unmufflered car engines on Saturdays and permitted holidays prior to 9:00 a.m. and after
6:00 p.m., excepting the transportation of said vehiclesto and from the paddock areas on or off
their respective trailers, which transporting, unloading or loading shall not commence before
7:30 a.m. or extend beyond 7:30 p.m.

3) The use of the track loudspeakers before 8:00 a.m, and after 7:00 p.m. is prohibited.
(® A "racing car" is defined as any car entered in an event on an asphalt track.

(7N Racing of motorcycles is prohibited. Nevertheless, specifically permitted are non-racing
motorcycle activities including but not limited to demonstrations, instruction, timing, testing,

practice and photography.

-b. Where the land on which a race track is situated abuts or faces a residential zone district, there
shall be a minimum of fifty foot buffer strips along each yard, or part thereof, so abutting or
facing, which shall contain a screen of shrubbery not less than fifteen feet in width nor less than
six feet in height within one year of the adoption of this amendment to the regulations. This
screen shall thereafter be suitably and neatly maintained by the owner, tenant and/or their agent.
Any such screen shall consist of at least fifty percent evergreens so as to maintain a dense screen
at all seasons of the year.

c. The lot shall have adequate frontage on or access to a principal traffic streét or street capable
of handling the volume of traffic to be generated thereon. The access and service roads
connecting with the principal traffic street or streets shall be so located and designed as to avoid
unsafe traffic conditions or congestion. Traffic control devices and lighting of access points at or
across street or access intersections shall be provided at the expense of the owner when required
and provision shall be made for safe pedestrian traffic to, from and within the lot. The design and
location of access and intersections with public highways shall be subject to the approval of the
Selectmen for a town road or the Connecticut Department of Transportation for a state highway.

d. Adequate off-street parking shall be provxded to accommodate the vehicles of employees,
proprietors, participants, customers, visitors and others

e. Not more than three signs, not more than 50 square feet each, advertising the use of the
premises shall be permitted. Any sign not consistently visible from off the premises is permitted.
Directional signs, not more than six square feet each, are permitted.

f. No sign, with the exception of scoreboards, visible off the premises shall be illuminated by
exposed tubes or other exposed light sources, nor shall any flashing sign be visible from off the
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premises. Spot or other lighting of any sign, building, structure, land track, parking space or any
- other part of the premises shall be so arranged that the light source is not visible from any point

off the premises.

221.2 Permitted uses incidental to and accessory to the operation of the track for racing motor
vehicles include: retail stores, professional or business offices, fire or emergency services,
ATMs, restaurants, and food stands. Incidental accessory uses may also include the use of the
premises for automobile shows, sale of motor vehicles during racing events, sale of automotive
parts and accessories; car washes, auto service and repairs; filling stations; commercial parking;
laundry; equipment storage; racing schools and clubs; indoor theaters; and other similar aclivities
that are accessory to the operation of a recreational race track herein permitted. Other accessory
uses may include the production, showing, or performance of television, motion picture or radio
programs with their related lighting and sound equipment.

221.3 Camping by spectators and participants is allowed as an accessory use to permissible
automobile racing events subject to the following restrictions®:

a. All camping and carhping vehicles shall be limited to the Race Track infield. The
Race -Track infield is defined as the area inside of the 1.53 mile asphalt track, as said track
existed on May 1, 1979;

b. No motor vehicles shall be parked in the Race Track outfield during the hours of
10:00 p.m. to 6:00 a.m. except those which are 1) on official track business; and 2) parked in the
parking lot area-adjacent to the track office, as it now exists;

c. The back road and Race Track entrance, which runs past that property now known
as the Williams® property’, shall be closed between the hours of 11:00 p.m. and 6:00 a.m. to all
traffic except emergency and service vehicles.

221.4 The following uses are deemed not accessory or incidental to the track for racing motor
vehicles but are allowed subject to a special permit: Fireworks displays (with the exception of a
single evening display during the annual Independence Day period in early July for charitable
purposes), concerts, flea markets, craft fairs, food shows, non-automotive trade shows, and
garden shows,

? These restrictions are identical to those set forth in the stipulated judgment of the Court, O'Neill, J., dated
September 19, 1979 in Lime_Rock Foundation, in¢. v. Zoning Board of Appeals of the Town of $alisbury,
No. 16,4046 (Judicial District of Litchfield), .

? Assessor's Map No. 04, Lot 07; 52 White Hollow Road.
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666 MOTOR VEHICLES, Titke M
USE OF THE HIGHWAY BY VEHICLES
GASOLINE

{21)  “Medisn divider”’ means an ln!ervehins space or physical barrier or
clearly indicated dividing section ‘separating lrafTic lanes provided for vehicles
proceeding in apposlie directions.

(24) “Molor bus' includes any public service wmotor vehicle opearated in
whale or in part upon any streetor highway in such manner as to afford a means
of iransportgtion by indiseriminately recelving or discharging passengers, of
running on e regular roete or over any portion thereof or belween fixed termini.

{25} “Motorcycle’ mecrns & moter vehicle having not more than three
wheals in contact with the ground and & seddle or seat on which the rider sils ot
8 platiorm on which he slsnds, -and with or without a side car, excepl any vehic
In which the deiver's seat is compleiely or partially enclosed and the molor on such
vehicle is not within such enclosed area, and shall include blcycles having a molor
uttached, except bicycles propetfed by means of a helper motor as delined in
setlion 14-286.

(26) 'Moior vehitle' means any vehicle which is propelled or dravin by any
;or other than muscular, except aircrafl, melor boals, road roflers, haggage

trucks used aobout rallroad stalions or other mass transit fachites, eleciric
buttery-operated wheel chairs when operated by physically handicapped personsat
speeds not exceading fifteen miles per hour, golf carts operated on highways
solely for the purpose of crossing from one purt of the golf course to another,
pgriculture) traclors, farm implements, such vehicles as run oaly upon rails or
iracks. s=lf-propelled snow plows, snow blowers and lawn mowers, when used for
the purposes for which they were designed and operated at speeds not exceeding
four miles per hour, whelher or not the operator rides on or waltks behind such
equipment, blcyeles with helper motors a5 defined in section 14-286 and any other
vehicle not sultable for operation on a highway,

[27)  “Motor vehicle registration” or ‘'registration” includes the certificate
thereof sand the number plate or plales vsed in conneclion lharewilh.

(28] *“‘Nonresident™ means any person whose legal residence is in some state
gther thun Connecticut or in a foreign country,

129) ‘“*Nongkid device” means any device applled (o (he tires, wheels, arles
or ftame of & motor vehicle for the purpose of increasing the (raction thereol.

130) **Numbar plale'' means any sign or marker furnished by the
commissioner on which is displayed the registrotion number assigned {o such
motor vehicle by suid vommissioner.

{31y “Officer™ includes any constable, sheriff, deputy sheriff, [nspeclor of
motor vehicles, stale poliveman or other official suthorized 1o make arresis ot 1o
serve process, pravidad he shali be in uniform or dlsplay his badge of office int
conspicuous plece when making sn arrest.

(32) ~'Operatoc™ or ‘‘driver’ means any person who operates & molor
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Skilled nursing, assisted living,
convalescent, continuing care
' refirement

Special Parmit

Special

Speclal Pamil] Permit

Not Permilted

205.2 TABLE OF USES- Rural Enterprise; Commercial & Industrial Zones page 3

RE c-20 CG-20 Li-1
Cemete Specia) Permit|Special Permit]  SPEE! | spacial Permit
ry . Permit P
Commercial golf course Special Permit | Not Permitied | Not Permitted| Not Penmitted
Cutdoor commercial uses: skating
rink, ski area, golf driving range, o ...\ oo | Not Permitied | Not Permitted] Not Permitied
tennis court, beach, swimming and
picnic areas
Golf caurse, outdoor tennis club or _
riding club sponsored by non-profit | Speclal Fermit | Mot Permitied | Not Permitted) Not Permitied
organization
Indgor tennis, racgyetba[l or squash Site Plan Slle Plan Sife Plan | Not Permitled
facility
Exercise or dance studio Not Permitted |  Sile Plan Site Plan | Not Permitted
Musical theater, Ir_lstruclton, (Stage Not Permitied | Site Plan Site Plan | Not Permiltted
of Film)
Speclal Permit | Mot Permitted {Not Permiltad | Not Permitled

Track for Racing Molor Vehicles
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205.3 TABLE OF ACCESSORY USES

THESE ACCESSORY USES, BUILDING AND STRUCTURES ARE SUBJECT TO THE
REQUIREMENTS OF SECTIONS 207 AND 208 AND ARE ALLOWED IN ALL ZONES
UNLESS OTHERWISE STATED IN THE REGULATIONS

Farming, gardening, raising of crops or

fruit and keeping of farm animals Ne Permit Reqtired
Renting of room and board Zoning Pemmit
‘Home office of convenience No Permit Requlred
Apartment on Singll-EOtFamily Residential See Saction 208
Keeping horses {max.3) Zoning Permit
Fence over 8 feet height Zoning Permit
Family day care home Zoning Permit

Temporary special events

No Pemmlt or Special Permit

Excavation and grading

Speclal Permit with excaplions as siated under Section on
Excavation and Grading AR.VI

Signs

See Section on Signs

Accessory buildings and structures

Zaning Permit or Site Plan

Dack

‘Zaning Permit

Construction site trailer

Temporary Use Zoning Permit

Single commercial vehicle max. 200 sq.ft

footprint Mo Pennit Required
More than one‘comm’erciai vehicle andfor | Zoning Permit
carnmercial equipment storage
Wireless telecommunication antennae Site Plan
Outdoor Woedburning Furnace See Section 208

Activities incidential/accessory to Lime Rock Park, see Section 221
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Ex. 24

P&Z 7-20-2015 (Approved on Sept. 8", 2015 as scen in the Transcript from Allan
Reporting Services) .

Planning and Zoning Meeting Minutes - July 20, 2015

Commissioners Present: Chairman, Michael Klemens; Jon Higgins and Marty Whalen.
Alternates Present: Michael Flint, Danella Schiffer, and Cathy Shyer. Absent: Allen Cockerline
and Fred Schmidt. Also Present: Nancy Brusie, ZEO, Garrett Richardson, Recording Secretary,

Chairman Michael Klemens opened the meeting at 6:30. C. Shyer and D. Schlff'er were
appointed Voting Alternates for the evening.

The Agenda was amended to include a discussion of the August meeting dates. The modificd
Agenda was moved by J. Higgins, scconded by M. Whalen and approved.

The Minutes of July 6 were reviewed and amended. The amended Minutes were moved by
M. Whalen, seconded by J. Higgins and approved.

N. Brusie discussed the ZEO's report. She noted that revised plans for 146 Millerton Road w1ll
probably come before the Commission in September.

M. Klemens asked for Public Comments but there were none at this time.

There was a discussion of the meeting dates for August. Since there is little activity at present it
was determined by the Commission to cancel the August meeting dates.

There was a deliberative session among the Commission concerning Lime Rock Park and the RE
Zone.

It was moved by J. Higgins to set the Public Hearing for the proposed Amendments to

221.1-4, Track for Racing Motor Vchicles and 205.2-3, Table of Uses, for September 8'" at
6:45 in the Salisbury Town Hall, and to send the proposed Amendments to CCOG for

-review with the following modifications:

221.1(7) e. — not consistently visible: The word “consistently” is added.

221.3 — A new paragraph denoted 221.3 will begin: Camping by spectators and
participants is allowed as an accessory use to permissible automobile racing events
subject to the following restrictions. . . . and includes items a. b, and ¢,

221.3 —c. footiote #3 will be added to clarify the term, “Williams property” as 52
White Hollow Road with the appropriate assessment number:

221.4 — now begins: The fo.’[owmg uses are deemed not accessory or mc:dental fo the

track for racing motor velicles . .

1{rape
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11

The motion was seconded by M. Whalen. Roll Call Votes werc as follows: For: J.
Higgins, D. Schiffer, C. Shyer, M. Whalen and M. Klemens. Against: None. The

motion passcd,

There being no further business the motion was made by M. Whalen and seconded by J. Higgins
to adjourn at 7:30.

Submitted by Garrett Richardson, 7/21/2015

2[Fape
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Ex. 25

Planning and Zoning Meeting Minutes — Scptember 8, 2015

Commissioners Present; Chairman, Michael Klemens; Allen Cockerline, Jon Higgins, and Marty Whalen.
Alternates Present: Cathy Shyer and Danella Schiffer. Absent: Fred Schmidt and Michael Flint. Also

Present: Nancy Brusie, ZEQ.
The meeting was called to order by Chairman, Michael Klemens at 6:30,

The Agenda was amended to add review and approve Invoice #666292 in the amount of $490.00 from
Attomey Charles Andres, Amended Agenda was moved by J. Higgins, seconded by M. Whalen and

approved.

he Minutes of July 20" were reviewed and amended, The amended Minutes were moved by J,
Higgins, seconded by M. Whalen and approved. M, Klemens asked for Public Comments to which
there was none at this time, :

Motion was made hy A. Cockerline, seconded by M. Whalen and approved to pay Invoice #666292
for Attorney C. Andres, '

Public Hearing — 6:45

Public Hearing for the Proposed Amendment of Section 221.1 of the Salisbury Zoning Regulations was
opened by Chairman Klemens. Due to the large turnout of citizens, the public hearing was recessed until
7:00 PM lo be re-convened at the Salisbury Congregational Church, (A complete transcript of this public
hearing will be forthcoming and will be attached to these minutes).

Public Hearing was reconvened at 7:00 PM at the Salisbury Congregational Church, Commissioner
Whalen was asked by the attorneys to recuse himself because he is an abutter and also President of the
Lime Rock Cemetery Association, Commissioner Whalen complied and C. Shyer was appointed voting
alternate in his place. After listening to 2 hours of testimony, a motion was made by J. Higgins, seconded
by A. Cockerline and carried to continue this public hearing to October 19, 2015 at the Salisbury Town

Hall.

Motion was made by J. Higgins, secanded by A. Cockerline and carricd to sdjourn this mecting at
9:20 PM. ‘

Respectfully submitted by Nancy Brusie, ZEO Approved: 9/21/15

0 S,
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Ex. 26

Planning and Zoning Meeting Minutes — October 19, 2015

Commissioners Present: Chairman, Michael Klemens, Allen Cockerlin-e, Jon Higgins, Cathy
Shyer and Marty Whalen. Alternates Present: Michael Flint and Danella Schiffer. Also Present:

Nancy Brusie, ZEQ; Garrett Richardson, Recording Secretary; Charles Andres, P&Z Attorney.

Chairman Michae! Klemens opened the meeting at 6:30. M. Flint was appointed Voting Alternate
for the evening. '

The Agenda was moved by J. Higgins, seconded by M. Whalen and approved by all.

The Minutes of October 5™ were reviewed and amended. The amended Minutes were then
moved by M. Whalen, seconded by J. Higgins and approved by all.

Chairman Klemens asked for public comments but there were none at this time.

J. Higgins moved to set the public hearing for Special Permit #2015-0050 for a Home

. Occupation per section 2102 the Salsibury Zoning Regulations at 511 Lime Rock Road in

Lakeville for Monday, November 16" at 6:45 in the Salisbury Town Hall. The motion was
seconded by A. Cockerline and approved by all.

It was moved by A, Cockerline, seconded by J. Higgins and approved by all to pay invoice
#672271 for the amount of $787.00 to Attorney C. Andres,

It was moved by A. Coclerline, seconded by J. Hfgginé and approved by all to pay invoice
#672275 for the amount 0f$3,198.60 for services related to the Lime Rock Park hearing to

Attorney C, Andres.

At 6:45 Chairman M. Klemens initiated the continuation of the Public Hearing concerning

Sections 221.1, 205.2 and 205.3 pertaining to Lime Rock Park and to add a definition of a Motor
Vehicle to the Salisbury Zoning Regulations, M. Whalen recused himself, M. Klemens recessed
the Public Hearing to relocate to the Salisbury Congregational Church to accommodate the large

number of individuals attending this hearing,

The Public Hearing was closed at 10:28.

Approved; 11/16/201

Submitted by G. Richardson and N, Brusie
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Planning and Zoning Meeting Minutes — November 16th, 2015 l 15_9 Cﬂ?‘%—k@‘

Comumissioners Present: Chairman, Michael Klemens, Allen Cockerline, a.!ﬁ'Cathy Shyer.
Alternates Present: Michael Flint and Danella Schiffer. Also Present: Nancy Brusie, ZEO;
Garrett Richardson, Recording Secretary; Charles Andres, P&Z Attorney. Absent: Jon Higgins

and Marty Whalen.

Chairman Michael Klemens opened the meeting at 6:30. Michael Flint and Danella Schiffer were
appointed Voting Alternates for the evening. '

The first order of business was the election of officers, M. Klemens presented the slate of
officers as follows: Michael Klemens for Chairman, Martin Whalen for Secretary and Jon
Higgins for Vice-Chairman. M. Klemens also read correspondence from J. Higgins stating that

he was in support of the slate of officers presented. A, Cockerline moved that the slate be
approved, The motion was seconded by C, Shyer, and approved by all with M. Klemens

abstaining.

The Agenda was amended to include the reappointment of Voting Alternates. A, Cockerline
moved to approve the amended Agenda. The motion was seconded by C. Shyer and

approved by all

The Minutes of October 19" were reviewed. The Minutes were then moved by A, Cockerline,
seconded by C. Shyer and approved by all.

M. Klemens asked for Public Comments, but there were none at this time.

There was a discussion of the By-Laws concerning meeting dates and times. It was decided that

M. Flint would consult with Attorney Andres about modifications needed for the By-Laws to

present to the Commission at the next meeting. The discussion of By-Laws and setting meeting
dates wete tabled for further discussion at that time,

M. Klemens moved that Michael Flint and Danella Schiffer be reappointed as Votmg
Alternates for another term, serving from November 2015 to November 2017. The motion

was seconded by A. Cockerline and approved by all.

There was a'continuation of Public Hearing for a Special Permit Application #2015-0049 for
property located at 138 Housatonic Road for construction of an accessory structure in the Inner
Housatonic River Corridor. Correspondence from Jocelyn Ayer, representing the Housatonic
River Commission, was read into the record stating that the HR Commission approved the
application. There was some discussion. A. Cockerline moved to close the public hearlng at
6:50. The motion was seconded by C. Shyer and approved by all.

The Commission noted that they had expected a more detailed account from the Housatonic
River Commission. The motion was then made by A, Cockerline and seconded by C. Shyer

1jPage

JA410



[J1]

W0 00~ O 1

10

i1
12
i3
14

15
16
17

18
19
20
21

22
23
24
25
26

27

to approve application 2015-0049 as meeting the Salisbury Zoning Regulations. Roll call
votes were as follows: For: A. Cockerline; M. Flint; D. Schiffer; C, Shyer and M. Klemens.

Against: none, The motaon passed.

There was a Public Hearing for Special Permit Application 2015-0050, for a Home Occupation
per Section 210.2 for property located at 511 Lime Rock Road in Lakeville. The request is for a
Yoga Studio to be located in the basement of the home, N. Brusie reported that the application is
complete with all the necessary fees and approvals received. The maximum occupancy of the
studio is nine people. There is adequate off-street parking and two exits from the studio. A.
Cockerline moved to close the Public Hearing at 6:55. The motion was seconded by C.

Shyer and approved by all,

The motion was then made by A. Cockerline and seconded by C. Shyer to approve

application 2015-0050 for 2 Home Occupation as meeting the Salisbury Zoning
Regulations, section 210-2. Roll call votes were as follows: For: A, Cockerline; M., Flint; D

Schiffer; C. Shyer and M. Klemens. Against: none, The motion passed.

There was a brief recess, followed by continued deliberations concerning Proposed Amendments

to Section 221 of the Salisbury Zoning Regulations. A verbatim transcript, the Proposed
Amendments and the Criteria for Decision are included as attachments to these Minutes.

A motion was then made by D. Schiffer and seconded by A. Cockerline to approve the
proposed amendments to Section 221 to the Salisbury Zoning Regulations and the
Statement of Facts and Findings. Roll Call votes were as follows: For: A. Cockerline; D.
Schiffer; C. Shyer and M. Klemens. Against: M. Flint. The motion carried, four to one.

A motion was made by A. Cockerline and seconded by C. Shyer to adjourn at 8:34,

Submitted by Garrett Richardson, 11/18/2015 o . Approved: 12/7/2015
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Ex. 19

Salisbury Planning & Zoning
Petition to Amend Zoning Regulations

Section 221.1, Definition, Tables 205.2 and 205.3

The Salisbury Planning & Zoning Commission votes to approve the proposed
amendments adding Section 221.1, et seq. (TRACK FOR RACING MOTOR
VEHICLES), as amended, in lieu of the existing 221.2, and adding a definition of a
“Motor Vehicle” to the definition section, and amending Tables 205.2 and 205.3, in
accordance with the following findings and reasons:

1. The Amendments at Sections 221.1 and 221.3 set forth restrictions that are
already part of the Town's zoning scheme. Setting forth the standards in the
regulations themselves allows the affected property owners to know what the
zoning restrictions are without having to review outside documents.

» The parameters set forth in subsection 221.1.a are taken from the
Amended Stipulated Judgment entered on March 21, 1988 in the civil
action, Ann_Adams, et al. v. B. Franklin Vaill, et al., CV No. 15,459
(Judicial District of Litchfield at Litchfield) (the "Vaill action”). This action is
the “Court Order” incorporated at Section 221.2a of the existing
regulations, and is the most recent order agreed to by the parties in that
action. Since at least 1985, the zoning regulations have incorporated the
restrictions contained in this court action.

» The restrictions on camping set forth in section 221.3 are based on the
stipulated judgment dated September 19, 1979 in Lime Rock Foundation,
Inc. v. Zoning Board of Appeals of the Town of Salisbury, No. 16,4046
(Judicial District of Litchfield) (the “ZBA action™). That action arose out of
a cease and desist order issued by the Zoning Enforcement Officer that
was appealed to the Zoning Board of Appeals. The court judgment
established the permissible limits of camping in light of the zoning
regulations and the current race track’s nonconforming status.

2. We recognize that the Vaill action has established parameters for the existing
race track operations that have been in effect, in one form or other, since 1959,
while the ZBA action has established the standards regarding camping use since
1979, Insofar as zoning attempts to be consistent with affected property owners’
reasonable expectations concerning land use, it is reasonable to incorporate
those restrictions on land use within the zoning regulations themselves. We
nonetheless recognize that the Vaill action is based on private nuisance law,
while the authority of the Planning & Zoning Commission derives from the
delegated authority to regulate land use set forth by Chapter 124 of the General
Statutes. We also recognize the Planning & Zoning Commission is not a party to
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Vaill action and that the actual parties to tlle Vaill action may, or may not, be
reflective of those property owners affected by the race track’s use of the area.

By setting forth the most recent standards in the Vaill action and ZBA action in
the regulations themselves, we clarify the exact standards that are the present
“status quo” and that have shaped the conduct and reasonable expectation of
affected property owners for decades. We also eliminate the possibility that the
zoning regulations could be deemed to be amended if there were to be an
amendment to a court judgment in the Vaill action.

At the same time, articulating the current restrictions within the regulations
themselves provide a foundation where those expectations can, if appropriate,
be changed -- speciﬁcally. by the permitting and amendment process sét forth in
the regulations. |t may, in fact, be the case that conditions have changed so that.
modifications from the Vaill or ZBA standards may be warranted either in a more
or less restrictive fashion, or both. We believe that utilization of the current
permitting and amendment process, which requires notice and public hearings,
will allow affected property owners the opportunity to make changes, where
appropriate, apart from whether those changes do or do not coincide with what

. has been approved in private civil litigation.

. The proposed amendments also clarify what uses should properly be deemed to
be Accessory Uses to a Race Track, and what uses do not fall into that category.
This has been a historical "gray area” over the years, and the regulations attempt
fo provide greater certainty so affected property owners will know .in advance
what is allowed and what is not allowed as an accessory use. Similarly, the
addition of a definition of “Motor Vehicle" (taken from State statuté) provides
clarity as to what vehicles are covered by the regulations.

. The proposed amendments also support public health & safety and preserve
property values. While it has been alleged that the restrictions in the proposed
Section 221.1a (which have existed in-some form since at least 1985) are an
unauthorized attempt to regulate noise, we disagree. Section 221.1a, as well as
the remalnmg sections, comprise our efforts to regulate a particular use (a track
for racing of motor vehicles), that, by its very nature, may have substantial
impacts on surrounding properties. Those impacts include not only noise, but
traffic (including volume, the size of vehicles traveliing on narrow streets, and
congestion), nighttime illumination, air quality, and changes to property values,

. We find that it is appropriate to amend the table of uses to list a “track for racing
motor vehicles” as permitted by Special Permit in the RE District. The current
regulations do not list this as a use allowed in any district, and thus, the present
regulations could reasonably be read as prohibiting this use. We recognize,
however, that our regulations have permitted the racing of motor vehicles as a
specially permitted use in the RE district in the past, and believe that the use was
inadvertently omitted from the Table of Uses in the 2013 zoning revisions.

JA413



6. The Commission has made certain revisions to the proposed amendments in
response to comments and testimony at the public hearing, which changes are
within the scope of the advertised legal notice. Those revisions include adding a
Section 221.5 (clarifying that the restrictions of the regulations and conditions of
any special permit apply when any holder of a special permit leases all or part of
its property to third parties), and Section 221.6. (A statement of the
Commission's intent as to how the regulations should be interpreted if any part of
Section 221.1 is found to be illegal; this has been inserted in light of claims that
parts of the existing regulations and proposed amendments may be iilegal.)

7. We find that the proposed amendments are consistent with the Town of Salisbury
2012 Pian of Conservation and Development for the reasons set forth by Mr.
Martin Connor, AICP, in his oral and written testimeny to the Commission.

8. The effective date of these amendments shall be Der_:ember 1, 2015.

JA414



Ex. 20

221.1 Track for Racing Motor Vehicles

A track for racing ‘motor vehicles, excluding motorcycles, as well as for automotive
education and research in safety and for performance testing of a scienltific nature, private
auto and motorcycle club events, car shows, and certain other events identified in
section 221.2 are permitted subject to the issuance of a special permit in compliance with
the procedures and standards of these regulations and also subject to the following:

& No motor vehicle races shall be conducted on any such track except in accordance with
the following parameters':

(1)  All activity of mufflered or unmufflered racing cars upon the asphalt track or in the
paddock areas shall be prohibited on Sundays.

(2) ~ Activity with muffiered racing car engines shall be permitted as follows:

A.  On any weekday between 9:00 a.m. and 10:00 p.m, provided, however, that
such activity may continue beyond the hour of 10:00 p.m. without Hmitation
on not more than six (6) occasions during any one calendar year,

B. Permissible mufflers are those which meet the standards set forth in
Section 14-80(c) of the General Statutes of Connecticut, Revision of 1959, or
a5 the same may be amended from time to time,

(3)  Activity with unmufflercd racing car engines shall be permitted as follows:
A.  On Tuesday afternoon of each week between 12:00 noon and 6:00 p.m.

B.  On Saturdays, not more than ten (10) in number in each calendar year,
between the hours of 9:00 a.m. and 6:00 p,m.

C.  On the ten (10) Fridays which precede the said ten (10) Saturdays between
the hours of 10:00 a.m. and 6:00 p.m. for the purpose of testing; quelifying
or performing such other activities as may be necessary or incidental to the
direct preparation for races on the Saturdays specified, provided that no
qualifying heats or races shall be permitted on such Fridays,

D, In such event the scheduled activity for any of the said ten (10) Saturdays
must be rescheduled for a “rain date", then the said “rain date” and the Friday
preceding it shall not be considered as one of the ten (10) days referred to in

- Paragraphs b) and c) above. . ‘

! The parameters set forth herein are identical to those set forth in the Amended Stipulation of Judgment

entered by the Court, Dranginix, J., on March 21, 1988 in the civil ection, Ann Adams, et al. v. B. Franklin
Vaill, et al, CV No. 15,459 (Judicial District of Litchfield at Litchfield), which parameters were previously -

incorporated by raference in the zoning regulations.
1
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E. | On Memorial Day, Fourth of July and Labor Day between the hours of
9:00 a.m. and 6:00 p.m.

(i) In the event any of said holidays falls on a Tuesday, Thursday or a
Friday, there may be unmufflered activity on the day preceding the
holiday between the hours of 12:00 noon and 6:00 p.m., but in the
event the permissible unmuffiered activity of the Tuesday next
preceding the holiday shali be forfeited,

(i) Inthe event any of said holida);s falls on a Sunday, the next day
(Monday) will be considered the holiday for these purposes.

(i) In no event shall any such holidays increase the number of Saturdays"
of permissible unmufflered activity beyond ten (10) as provided in
Paragraph b) above,

Prohibited activity upon the track property shall include the revving or testing of
mufflered or unmufflered car engines on Saturdays and permitted holidays prior to
9:00 a.m. and after 6:00 p.m., excepting the transportation of said vehicles to and
from the paddock areas on or off their respective trailers, which transporting,
unloading or loading shall not commence before 7:30 am. or extend beyond

7:30 p.m.

The use of the track Ioudspcakers before 8:00 a.m. and after 7:00 p.m. is
prohibited.

A "racing car", for purposes of this subsection, is defined as any car entered in an
event on an asphalt track.

Racing of motorcycles is prohibited. Nevertheless, specifically permitted are non-
racing motorcycle activities including but not limited to demonstrations, instruction,

timing, testing, practice and photography.,

The parameters set forth in this subsection may be amended by the Commission
upon filing and approval of (1) a special permit application in compliance with all
requirements of these regulations, including a site plan identifying the location of ali
uses, accessory uses, buildings, structures, pavement, and all other improvements on
the relevant property, and amendments to any of the parameters set forth above; and
(2) a petition to amend the zomng regulations setting forth alternative parameters for

this subsection.

Where the land on which a race track is situated abuts or faces a residential zone

district, there shall be a minimum of fifty foot buffer strips along each yard, or part thereof,
s0 abutting or facing, which shall contain a screen of shrubbery not less than fifieen feet in
width nor less than six feet in height within one year of the adoption of this amendment to

2
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the regulations, This screen shall thereafier be suitably and neatly maintained by the
owner, tepant and/or their agent. Any such screen shall consist of at least fifty percent
evergreens 5o as to maintain & dense screen at all seasons of the year.

c. The lot shall have adequate frontsge on or access to a principal traffic street or street
capable of handling the volume of traffic to be generated thereon. The access and service
roads connecting with the principal traffic street or streets shall be so located and designed as
to avoid unsafe traffic conditions or congestion. Traffic control devices and lighting of access
points at or across street or access intersections shall be provided at the expense of the owner
when required and provision shall be made for safe pedestrian traffic to, from and within the
lot. The design and location of access and intersections with public highways shall be subject
to the approval of the Selectmen for a town road or the Connecticut Department of
Transportation for a state highway.

d.  Adequate off-street parking shall be provided to accommodate the vehicles of
employees, proprietors, participants, customers, visitors and others.

e Not more than three signs, not more than 50 square feet each, advertising the use of
the premises shall be permitted. Any sign not consistently visible from off the premises is
permitted. Directional signs, not more than six square feet each, are permitted.

f.  No sign, with the exception of scoreboards, visible off the premises shall be
illuminated by exposed tubes or other exposed light sources, nor shall any flashing sign be
visible from off the premises. Spot or other lighting of any sign, building, structure, land
track, parking space or any other part of the premises shall be so arranged that the light
source is not visible from any point off the premises, '

221.2 Accessory Uses to a track for racing motor vehicles may include: retail stores,
professional or business offices, fire or emergency services, ATMs, restaurants, and food
stands, Accessory uses may also include the use of the premises for automobile shows, sale
of motor vehicles during racing events, sale of automotive parts and accessories; car
washes, auto service and repairs; filling stations; commercial parking; lzundry; equipment
storage; racing schools and clubs; indoor theaters; and other similar activities that are
accessory to the operation of a recreational race track herein permitted. Other accessory
uses may include the production, showing, or performance of television, mation picture or
radio programs with their related lighting and sound equipment.

221.3 Camping by spectators and participants is allowed as an accessory use to permissible
automobile racing events subject to the following restrictions:

a.  All camping and camping vehicles sh.all be limited to locations within the
infield of any asphalt race track existing as of the effective date of this regulation.
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b. No motor vehicles shall be parked in any Race Track outfield during the
hours of 10:00 p.m. to 6:00 a.m. except those which are (1) on official track business; and
(2) parked in the parking lot existing as of the effective date of this regulation.

¢.  No traffic other than emergency or service vehicles shall be allowead between
the howrs of 11:00 pm and 6:00 am on any accessway into any race track that abuls
property located at 52 White Hollow Road.

d. The standards set forth in this subsection may be amended by the
Commission upon filing and approval of (1) a special permit application in compliance
with all requirements of these regulations, including a site plan identifying the location of
&l uses, accessory uses, buildings, structures, pavement, and &ll other improvements on the
relevant property, and amendments to any of the restrictions set forth above; and (2) a
petition to amend the zoning regulations setting forth alternative slandm'ds for this

subsection.

221.4 The following uses are deemed not to be accessory uses to a track for racing motor
vehicles but are allowed subject 1o a special permit: Fireworks displays (with the exception
of e single evening display during the annual Independence Day period in early July for
charitable purposes), concerts, flea markets, craft fairs, food shows, non-automotive trade

shows, and parden shows.

221.5 If the holder of a special permit for a track for motor vehicle racing leases or
otherwise authorizes a private organization to use all or part of its property to & third party,
it shall require said party to comply with all provisions of these regulations, the special
permit, and its conditions,

221.6 If any portion of this section 221.1 shall be found by a court of competent
jurisdiction to be illegal, it is the intent of this Commission no part of Section 221.1 shall
remain valid, jncluding the amended table of uses adopted simultancously herewith
providing that a track for racing of motor vehicles shall be allowed by special permit in
the RE District; it being the intent of the Commission that, if it is found that the
Commission lacks authority to regulate any aspect of Race Track use as set forth herein,
then a track for Racing of Motor Vehicles shall be found to not be permitted in the
RE District, and any race track use in existence at the time of the adoption of these
regulations shall have such rights as may exist as a nonconforming use under these
regulations and Connecticut faw.

17055912-1
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205.3 TABLE OF ACCESSORY USES

THESE ACCEBSORY USES, BUJLDING AND BTRUCTURES ARE SUBJECT TO THE
REQUIREMENTS OF SECTICNS 207 AND 208 AND ARE ALLOWED IN ALL ZONES
UNLESS OTHERWISE STATED IN THE REGULATIONS

Farming, gardening, ralsing of crops or

Mo Farmil Regquied

frult and kesping of faym animals
Renling of room and board Zaning Permil
Hame offica of canvenlance o Parmit Required
Aparimani on Blng:; tFaﬂ-m:,f Residantal s Secilon 200
Ksaping horaes {max.3) Zaring Pemi
Fencs over 8 faet height Zonimg Permit
Famiy day cara home Zoniag Pemit
Temnparary spacial evenls Ha Peilt or Special Parmit
Excavation and grading Spaciel "‘“““a'f’& mﬁgﬁmﬁt&dumwnm
Blgns See Seclion on Signs
Accesaory bulidings and siniclunes Zoning PennA ar Bite Pl
Dock Zaring Pacmit
Conelruction alte traller Temperacy Usa Zonkng Permi
Single mmmm:lov;'f}:‘c:s max. 200 sq.ft No Fesmt Requiad
Mora uo% amn;a m;rgg :’:Htog;a and/or Zoring Paml
Whaless Lslscommunication antennas - N8 Plan
Quldaor Woedbuming Fumsce Sen Suction 208

A

Activithes incidentialaceessary lo Limae Reck Park, see Saction 221
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Bkilad nuning, assistad Hving,
rathement

convalascant, continuing care | Spectal Pemot sp-dumml e

tat Panmitiad

205.2 TABLE OF USES- Rural Enterprise; Commarcial & Industrial Zones page 3

- Bme L & dre bttt Al cmemee— . ——

Mol Pammetied {Nol Perinitied

Nal Permated

RE c20 | cozo [ w4
Camelery Spectt Pemilspecaipoma] oS [ gpucia) e
Commsreisl golf course Specil Fannil mnpmlmmu ol Parmitied
Oﬂz:‘ldpnrmm!al ckli’\:w sknting
k, sid nres, goll driving range
fansils cou, baach, Ewimming o 4 | Boectat Pamk | Nol Parmitad |Not Pesmited] ot Pemitiad
picnic areas
Galf course, auidoor bacmis club or i
tiding cdub sponsored by non-profit | Gpecial Parm st Pamitied |Hot Permiied| Not Permitied
organlzation
Indoor ternis, ':__?i"ﬂ;w oraquashl oo vy | saapun | SmePun | NolParmzied
Exsrcisa or dance studio MotPeanitied | EtsPlan | StwPisn | NelPemmiiad
Musical MO?W (51999 | oy parmnad | BHaPn | StaPun | Motpaminas
% Track for Racing Motar Vahrcies Special Permi

L O el i
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(TRIAL COURT NO. LLI CV 15 60130338, JUDICIAL DISTRICT OF LITCHFIELD)
LIME ROCK PARK, LLC - APPELLATE COURT
v. L : STATE OF CONNECTICUT

PLANNING AND ZONING COMMISSION : .
OF THE TOWN OF SALISBURY, ET AL. : AUGUST 3, 2018

_ PETITION FOR CERTIFICATION OF
INTERVENING DEFENDANT LIME ROCK CITIZENS COUNCIL

Pursuant to General Statutes § 8-8(o) and Practice Book §§ 81-1 ef seq., intervening
defendant Lime Rock Citizens Council ("LRCC") hereby petitions this Court for certification
to appeal from the Amended Memorandum of Decision ("MOD") of the Superior Court (the
Hon. John D. Moore, J.) filed July 17,2018,

l. QUESTIONS PRESENTED FOR REVIEW. .

1. Did the trial court err in holding that Lime Rock Race Track's stipulations in
1966 and 1988, in which it voluntarily accepted Superior Court injunctive orders entered in
1959 that banned auto racing at the Track on Sundays, and the Track's failure on several
occasions to appeal to regulations reiterating the ban on Sunday racing, did not constitute a
waiver by the Track of a claim, first made in 2015, that the Salisbury Planning and Zoning is
preempted by state statute from banning Sunday racing through ioning regulation? -

2. Did the trial court err in holding that General Statutes § 14-164a conflicts with
and preempts a zoning regulation, adopted by the Salisbury Planning and Zoning
Commission in 2015, that bans auto racing on Sundays at the Lime Rock Race Track?

.  BASES FOR CERTIFICATION. |

As to the First Question Presented, regarding waiver, the trial court decided a
question of substance in a manner contrary to appellate precedent. In 1959, a Superior
Court judge, deciding a private nuisance complaint brought by the Track's neighbors,

 issued orders that included a ban on Sunday racing. In 1966 and 1988, the Track
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stipulated to modification of the 1959 orders — that is, it accepted them, including the
Sunday racing ban. That acceptance was a matter of contract. Moreover, as a matter of
settled appellate law, injunctions and stipulations regarding the use of land are in rem, run
with_ the land, and are binding on and enforceable by successors in title. In 2015, however,
the Track — while claiming in the still-running 1959 private nuisance case that it was in
privity with its predecessors-in-title to the Track, in order to establish its standing to move to
modify prior injunctive orders — took the possition for the first time that General Statutes

§ 14-164a (whose roots go back to 1935) preempts local zoning regulation-that purports to
ban auto racing on Sundays after 12 noon. ‘The trial court erroneously held that the
stipulations agreed to in 1966 6r 1988 were between the parties to the nuisance action at
that time, and as agreements by a predecessor-in-title, do not bind the entity that now owns
the Track. This holding is contrary to Connecticut appellate decisions.

The proposed Second Question Presented for Review, above, is a statewide issue,
because the trial court has held that General Statutes § 14-164a prohibits every zoning
commission in the state from banning automobile racing on Sundays after_ 12 noon. While
there are four active auto race tracks in Connecticut (Salisbury, Stafford Springs,
Waterford, Thompson), the trial court's ruling opens up oppdrtunities for Sund.ay auto racing
at venues where it does not presently occur due to municipal regulation, or even municipa[
silence, on the matter. _

In addition, the Second Question arises from a holding regarding conflict ‘preern'ption
that is not in accord with prior appellate decisions. In summary, fhe trial court took incorrect
approaches to statutory interpretation. First, it examined the text of § 146-164a and held
that its meaning was clear a‘nd unambiguous; but it then resorted to one small piece of the
statute's legislative history, and dismissed as irrelevant or insignificant evidence that the
legisléture ‘has never intended to impose a uniform statewide rule prohibiting municipalities .
: 'from banning automobile racing on Sundays after 12 noon. Next, after a textual analysis of

§ 14-164a based on punctuation, grammar, and syntax, the trial court dismissed as
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irelevant General Statutes § 8-13 (part of the zoning enforcement statutes); that section
expressly allows zoning commissions to impose stricter "standards" on land use than state
law. The trial court, however, erroneously held that regulation of days of auto racing — a
limit on @ physical use of land — is not a land use "standard.” Lastly, the trial court upheld -
the defendant Commission's right to regulate auto racing, including the noise impacts of
racing, under § 8-2, the Zoning Enabling Act, but then did not even discuss reconciling

§ 14-164a with §§ 8-2 and 8-13, thus bypassing a required — and in this case, dispositive —
step in conflict pfeemption analysis, the consideration of overali statutory policies and
purposes amoeng related statutes.

il SUMMARY OF FACTS MATERIAL TO THIS PETITION.

For nearly 60 years, the Lime chk Race Track (the "Track") has conducted
automobile racingj on land in Salisbury, surrounded by a residential neighbofhood known as
Lime Rock, within limits first established in 1959 in a judgment entered by.the Superior
Court in a private nuisance action brought by neighboring homeowners and an abutting
church and cemetery association. The 1959 injunctibn banned Sunday racing and imposed
restrictions on hours and type of racing on otﬁer days. The neighborhood — today, more
than 160 homes within 1.5 miles of the Track, in a bucolic, rural area — has relied on these
limits and their éorresponding protection of the quality of life, the right to quiet enjoyment,

- and property values. In fact, it has been the Track's relative compliance with the 1959
judgment, as well as stipulated modifications to that judgment entered in 1966 and 1988,
that have led the Salisbury Planning and Zoning Commission ("PZC"} historically to
regulate the Track lightly, by merely incorporating the court orders by reference into

Salisbury's Zoning Regulations instead of completely spelling out the restrictions, and by
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not requiring the Track to obtain a special permit and site plan approval, even though the
regulations for decades have classified the Track as a special permilt use.’

This long-established status quo came to an abrupt end in 2015 when Track owner
Skip Barber initiated efforts to convert the Track from the regional, auto-club based o
operation that it has always been, to a facility capabl.e of hosting multi-day unmufflered?
'racing events that would aftract national auto racing associations — which would attract tens
of thousands more spectators and campers, and generate much more noise, traffic, and
environmental impacts than have ever previously descended on the Lime Rock
neighborhood. This expansion would require races on Sundays and expanded racing
hours on other days. In fact, in its briefs in this case, the Track argued that the Sunday
racing ban shquld be eliminated because it put the Track at an "economic disadvantage"
when trying to attract larger, national events.

In July 2015, the Salisbury PZC responded to the Track's expansion plans by
proposing to amend the Zoning Regulations to make more explicit the limits on Track
activities that previously had only been incorporated by reference to Superior Court

records, orders and stipulations. The PZC's amendments did not propose new substantive

! More specifically, the chronology is: When the PZC first adopted a zoning
ordinance in 1959, it included a Rural Enterprise ("RE") Zone, in which it placed the Track,
and in which auto racing was a permitted use. The 1959 regulations stated that hours of
racing must follow state law. Thus, as of 1959, the Superior Court, by order, had banned
Sunday racing and limited racing hours on other days. In March 1966, the Track and its
plaintiff neighbors entered into a stipulation, amending the 1959 court orders. This
stipulation continued the Sunday racing prohibition and other restrictions. That is, in 1966,
the Track expressly agreed to abide by limits first ordered in 1959, including the ban on
Sunday racing. In January 1988, remaining parties to the 1959 case (plaintiff Lime Rock
Protection Committee, Inc. and defendant Lime Rock Associates, Inc., then the Track
owner) entered into an amended stipulation regarding motorcycle racing and "unmufflered”
racing, and by agreement continued the prohibition on racing on Sundays.

2 The Court should note that mufflered / unmufflered racing, as a regulation of noise
from auto racing, is a vague and easily-evaded distinction. A muffler can be installed on a
race car but then modified, such as by puncture holes, such that even a mufflered race car
can emit nuisance-level noise.
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restrictions, but dnly spelled out previously.incorporated restrictions. The PZC's reasons
for making the restrictions explicit were that (1) citizens should nc;t need to search through

. files at the Litchfield Court House or PZC files to know what Salisbury's Zoning Regulations
allow and prohibit; (2) regulation of the Track's land uses must be the responsibility of the
Town of Salisbury, acting through its public agencies such as the PZC and ZBA, rather
than the burden of private individuals acting to enforce court orders in noise nuisance .
litigation; and (3) changes in the Track's operations should originate as an application to the
PZC or ZBA, where the proposal would be considered at a local public hearing, and where
local agency action would be subject to review by this Court.

In response to the PZC's 2015 regulation amendment proposal, in September 2015,
the Track launched a two-part effort: (1) it challenged the amendments at PZC hearings;
and (2) it filed affirmative litigation,? petitioning the Superior Court in Litchfield to terminate
or modify the'historically stipulated limits on Sunday racing and hours of racing on other
days.4 |

The LRCC formed in 2015, as a successor to the original 1959 plaintiff group, to
support the PZC's response to the Track's potential expansion. The Council's position,

from its formation, has been that the Track may continue to operate in compliance with the

3 This Court may take judicial notice of the pleadings in Adams v. Vaill, No.
LLI CV 58 00154598 (J.D. of Litchfield), and in particular the Track's September 2015
motions to modify the extant orders and stipulations. Defendant Franklin Vaill was the
Track's owner in 1958. In response to these motions, Judge Moore, at the defendants'
urging, directed the current Track owner, Lime Rock Park, LLC, to establish its privity with
Mr. Vaill and all intervening record owners. The Track, on February 12, 2016, filed a _
Motion to Intervene, asserting that Lime Rock Park LLC is "in privity" with all prior owners,
and thus entitled to move to modify existing orders in Adams v. Vaill. Judge Moore granted
this motion on May 17, 2016.

4 During its expansion efforts, the Track has contirually asserted that it only seeks
"two Sundays" of racing, but this claim is based on the misleading, unenforceable
distinction between "mufflered" and "unmufflered” racing, both of which are capable of
generating nuisance noise, see n.2, supra. The Track seeks 20 Sundays of mufflered
racing, and thus seeks Sunday racing throughout a nine month racing season.
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limits estabﬁshed from 1959 to 1988; but the Council opposes the Track's expansion. As of
the October 2015 hearings, the LRCC had more than 250 property owner members and
400 individuals who had expressed support for its position. The Council's members include
Trinity Episcopal Church, established in the 1870'3, which abuts the Track's north side; the
Lime Rock Cemetery Improvement Association, which abuts the Track and the Church; and
- Music Mountain, a chamber music performance venue, established in the 1930's, that
today records and broadcasts to a worldwide audience, on Sundays. The record of this
appeal shows that although Music Mountain is, as the crow flies, about two miles from the
Track, the Track is at a lower elevation and in what is topographically a bowl, with Music
Mountain near the top of that bowl!; automobile racing is therefore audible at Music
Mountain. The Track's Sunday racing proposal would make it impossible for Music
Mountain not only to record and broadcast music, but also to continue to operate as a
music venue. |

In July 2015, the PZC proposed the regulation amendmenté at issue in this appeal.
After hearings, the amendments were adopted in November 2015. The Track appealed,
and the Council moved to intervene, which Judge Moore granted. The trial court issued a
decision in January 2018, which all parties moved to reargue. After reargument, the Court
issued a revised MOD on July 17, 2018.

V.  AMENDED TRIAL COURT DECISION.

In its MOD (Appendix at A238), the trial court (1) affirmed the defendant
Commission's authority under § 8-2 to regulate auto racing (A285-288); (2) affirmed all of
the 2015 regulation amendments, including limits on days and hours of racing, excepting
only the Sunday racing ban, as being within the‘Commission’s authority (id.); (3) affirmed
the Commission's regulation of and distinction between mufﬂelred and unmufflered racing
as permissible zoning regulation of noise sources (A313-322); (4) affirmed the
Commission's right to require the Tfack to apply for and obtain a special permit and site

plan approval as a condition of continued Track operations (A323-330); (5) held that the
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invalidated Sunday racing ban was severable from the rest of the 2015 regulation
amendmentg (A333-335); and (6) affirmed that its decision has no impact on the 1959 court
orders, as modified, amended, and stipulated to in that litigation, including the ban on
Sunday racing (A335).

The triaf court denied the defendants' argument that the Track had long since waived
any claim regarding the validity of a Sunday racing ban, and held that Genera-l '

Statutes § 14-164a preerhpted the Commission's regulation banning Sunday racing. As to
LRCC's waiver claim (A289-293), the trial court noted several times (e.g., A248-249) that
the parties to Adams v. Vaill had "stipulated” to restrictions on racing at the Track, most
notably in 1966 and 1988, However,‘the Court held that these stipulations were betWeen
the parties at the time of the stipulation (A282). The court also asked, 'without ruling
expressly, whether the cur-rent Track's 1966 and 1988 predecessors could bind the ctirrent
plaintiff/Track owner from challenging the Sunday ban as reaffirmed in 2015 (A291).

As to conflict preemption (A299—313), the trial court first discussed whether General
Statutes § 8-13 serves as a source-of concurrent authority for the Commission to regulaté
days and hours of auto racing, notwithstanding § 14-164a. Section 8-13 allows zoning
commiésions to regulate the land use with "standards" more strictly than state law. The
court held that regulating days and hours of racing are not a land use "standard"
(A294-298). Second, after affirming the PZC's authority undér § 8-2 to regulate auto
racing, the court did not try to reconcile its affirmation of the PZC's authority under §§ 8-2
and 8-13 with its interpretation that § 14-164a prohibits zoning regulation that bans Sunday
afternoon racing. Third, the court disagreed that § 14-164a is a prohibitory statute, as
opposed to a grant to property owners Iiké the Tréck of a rigﬁt to conduct racing on Sunday
aﬂerﬁoons, regardle_ss of municipal bans on restrictions. Finally, the court engaged in a
textual (and scholarly) analysis and held that its meaning was unambiguous, but then made
one brief reference to the legislative history (A308-310), but in doing so ignored the fact
that there is nothing in the lineage of the statute to indicate that a change in punctuation in
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1998 was meant to reverse more than 70 years of statutory recogni{ion of local control of
Sunday racing.® Thus, the trial court misread § 14-164a, and in any event should have
validated the Salisbury PZC's Sunday racing ban as within the realm of its concurrent

municipal authority under §§ 8-2 and 8-13.

V. THIS COURT SHOULD REVIEW THE TRIAL COURT RULINGS THAT GENERAL
STATUTES § 16-164a PREEMPTS SALISBURY'S ZONING REGULATION
BANNING SUNDAY RACING, AND THAT THE TRACK'S 1966 AND 1988
STIPULATIONS AND FAILURES TO APPEAL WERE NOT A WAIVER OF THE
TRACK'S CHALLENGE TO THE 2015 ZONING REGULATION AMENDMENT
THAT CLARIFIED THE LONGSTANDING SUNDAY RACING BAN.

Regarding waiver, first, the trial court decision misstates the legal effect of Lime
Rock Park's predecessor stipulating, in 1966 and again in: 1988, to the ban on Suhday
racing. It is' black-letter law that injunctions relating to the use of Iénd in general, and
injunctions issued in nuisance cases in particular, are i rem and run with the land.
"[Nuisance] cases . . . treat injL;nctions ... as in rem orders that bind nonparties with |
possessory rights to the property." Commission of Env'l Profection v. Farricielli, 307 Conn.
'787, 805-15 (2013). Were this not so, the plaintiffs in the 1959 lawsuit would have needed
to file a new action and obtain a new injunction each time the owner of the Track sold the
property, which as the record shows has occurred several times since 1959,
| Second, while a judgment is a court order, a stipulation to Jjudgment is a contract. In
Bonner v. City of New Haven, 2017 WL 6029567 at *3 (Super. Ct. Nov. 13, 2017) (A338),
citing Solomon v. Keiser, 22 Conn. App. 424, 426-27 (1890), the Court summarized the

law:

[The] Appellate Court [has] stated that . . . a stipulated judgment bears important
distinctions from a judgment rendered following a trial of controverted facts. Instead
of constituting a judicial determination of a litigated right, a stipulated judgment may

5 In fact, the trial court noted (A311, n.27) a 2004 amendment that removed the
Motor Vehicle Commissioner as the state official who oversees racing at the local level, but
then gave no significance to the fact that this amendment left governance of racing entirely
in the hands of municipal officials. '
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be defined as a contract of the parties acknowledged in . . . court and ordered to be
recorded by a court of competent jurisdiction . . . .

See also Gillis v. Gillis, 214 Conn. 336, 339 (1990). The 1966 and. 1988 stipulations in
Adams v. Vaill are clearly "stipulations," not judgments after trial; they constitute the
acceptance by Lime Rock Park's predecessofs of the ban on Sunday racing. In other
words, in 1966, Lime Rock Park converted the 1959 judgment tola contract, and reaffirmed.
its agreement again in 1988. In fact, the stipulations state on their face that in 1966 and
1988, the owner of the Track agreed to the ban on Sunday racing and limited hdurs on
other days. The conversion of the 1959 judgment against it to a stipulation was a textbook
waiver by Lime Rock Park's predecessor, a relinquishment of the right to challenge the
1959 injunction terms and raise defenses and objections to the 1959 orders. |

In addition, as stated in'n.3, supra, the Track has argued and the trial court agreed
that the curr_ént plaintiff is in privity with its predecessors-in-title, and thus the Track cannot
disclaim the 1966 or 1988 stipulations as in personam agreemeﬁts by which it is not bound
today. |

Lastly, the Track on several occasions has waived its challenge by not appealing
regulations incorporating or re-enacting the Sunday racing ban court orders. Failing to
appeal may also be regarded as res judicata as to the legality of an amendment.

The decision below contains several cdntradictions and omissions that explain the
erroneous result on conflict preemption. On fhe one hand, the decision confirms the
Salisbury Zoning Commission's authority under General Statutes § 8-2 to adopt the 2015
regulation amendmeﬁts. Such authority necessarily includes the power under § 8-2 to
reguilate when auto racing may occur. However, the decision then finds a conflict between
the Commission's 2015 regulation banning Sunday racing and General Statutes § 14-164a
as a prohibition on municipal limits on Sunday afternoon racing. In doing so, the decisidn
finds a conflict even though it recognizes that the legislature, in § 8-2, has granted zoning

commissions authority to regulate auto racing and hours and days of commercial
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operations. Put another way, the decision fails to recognize the Commission's broader,
concurrent § 8-2 authority with regard to racing, and thus fails to harmonize § 14-164a with
§ 8-2, a necessary step in preemption analysis.

This error is compounded by thé decision's failure to properly regard § 8-13 in which
the legislature has granted express authority to zoning commissions to regulate a land use
more strictly than what is contained elsewhere in state statutes. The trial court holding t'hat
regulations governing days and hours of land use are not land use "standards" is simply
untenable. |

The decision is also inconsistent and erroneous with regard to other aspects of
preemption analysis. The decision quotes Bencivenga v. Milford, 183 Conn. 168, 176
(1981) as directing that preemption analysis based on conflict "caﬁ only be determined by
reviewing the policy and purposes behind the statute . . . ." However, the trial court's_
statutory interpretation focuses almost entirely on the grammar and punctuation of the
statute, without considering the polidies or purposes of §§ 14-164a, 8-2, or 8-13. The
critical question in this regard is whether, by the 1998 change in punctuation in § 14-164a,
the legislature intended a 180 degree reversal in state policy from the 1939 statute (which’
clearly granted local control) regarding municipal-authority to regulate racing. The decision
does not consider that the re-punctuation of the sentence in 1998 was not identified by any
legislator, public official, or hearing witness as a solution to a problem or a change in state
policy toward local control of auto racing. Thére is no legislative history to support the
notion that the legislature intended a radical change in a longstanding policy. The decision
does not d iscdss this necessary aspect of preemption analysis.

VI. CONCLUSION.

For these reasons, certification of an appeal should be granted.
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(TRIAL COURT NO. LLI CV 15 60130338, JUDICIAL DISTRICT OF LITCHFIELD)

LIME ROCK PARK, LLC : APPELLATE COURT
v : STATE OF CONNECTICUT
- PLANNING AND ZONING COMMISSION :

OF THE TOWN OF SALISBURY, ET AL, : AUGUST 3, 2018

PETITION FOR CERTIFICATION

Pursuant to Practice Book Section 81-1 and Conn. Gen. Stat. § 8-8(0), the )

- defendant Planning & Zoning Commission of the Town of Salisbury ("Commission”)
petitions the Appellate Court for certification to appeal from the judgment of.the Superior
Court, Moore, J., sustaining, in part, the plaintiff's appeal from the Commission’s decision to
amend its zoning regulation concerning the regulation of motor vehicle racing.

QUESTIONS PRESENTED FOR REVIEW
1, Did the Trial Court err in concluding that the sentence in Gen. Stat. § 14-164a |

stating "Such race or exhibition may be conducted at any reasonable hour or any week day
or after twelve o’clock noon on any Sunday” created a statewide right to Sunday racing that
preempts any local zoning regulations to the contrary, notwithstanding the fact that the

statute as a whole is prohibitory and regulatory in nature?

2, Did the trial court err in concluding that the phrasé "no such race or exhibition
shall take place contrary to the provisions of ény city, borough or toWn ordinances”, which
has existed unchanged in Gen. Stat. § 14-164a and its predecessor since 1839, does not
grant local authorities the right to regulate race times because of changes in punciuation

“and the addition new language in a 1998 amendment to Gen. Stat, § 14-164a?

3. Did the triai court err in its preemption analysis by failing to review the policies
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and purposes of Gen. Stat. § 14-164a, including the legislative history of the 1998
amendments to the statute, and confining its opinion to a linguistic analysis of the text and
punctuation of the first three sentences of the statute even though Supreme Court
precedent mandates that the court undertake review of policies and procedure of the state
- and local statute when undertaking a preemption analysis and Supreme Court precedent
also requires review of legislative history when the statute, when read in context, is
susceptible to more than one reasonable interpretation?

4. Did the trial court err in concluding that the temporal standards for race times
in Gen, Stat. § 14-164a preempted temporal standards in the Salisbury Zoning Regulations

even though Gen. Stat. § 8-13 provides that “{iIf the requlations made under authorily of the

provisions of this chapter require a greater width or size of yards, courts or other open

spaces or a lower height of building or a fewer number of stories or a greater percentage of
lot area to be left unoccupied or impose other and higher standards than are required in
any other stalufe, bylaw, ordinance or regulation, the provisions of the requlations made

under the provisions of this chapter shall govern” (emphasis added)?

i BASIS FOR CERTIFICATION

The Commission respectfully submits that certification of these issues should be

granted because:
(A) The court below has decided questions of substance not in accord with
decisions of the Supreme Court. In particular, its analysis of whether § 14-164a is

prohibitory or pem‘nissivé is not in accord with the analysis in Modern Cigarette v. Town of

Orange, 256 Conn. 105 (2001); its failure to review policies and purpbses of the underlying

statute is not in accord with Modern Cigarette and other p.reerlnption cases; and the court

failed to look beyond a “plain meaning” of the statute even though there was more than one
9
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reasonable interpretation of its meaning.

(B) The court has addressed questions of substance not heretofore addressed‘
by the Appellate or Supreme Court. There are no Appellate or Supreme Court cases
addressing Gen. Stat. § 14-164a, which has existed in some form since 1935. In addition,
although a veréion of Gen. Stat. § 8-13 has been part of chapter 124 since its adoption,
there are few cases that refer to it and no cases addressing the specific issue here, i.e.,
whether a municipal zoning regulation addreséing a temporal {vs. spatial) standard prevails
over a less resfrictive state statute. |

(C) Questions of great statewide public importance are involved affecting all
municipalities throughout the state. Under the court's interpretation, any municipal zonfng
regulations that do not allow motor vehicle racing from noon to midnight on Sundays are
illegal because they violate Gen. ‘Stat. § 14-164a. If the Salisbury Zoning Regulations,
which allow racing on certain weekdays and some Saturdays, but not on Sundays, viclates

§ 14-164a, then zbning regulations that do not allow racing at all also violate § 14-164a,

.  SUMMARY OF THE CASE

This is an appeal from a decision by the Commission to amend sections of its zoning

regulations. In 2015, the Comm'ission adopted amendments to both clarify and update its
existing regulations addressing a “Track for Racing Motor Vehicles,” a use allowed by
special permit in the RE Zoning District. The plaintiff operates a race track in.the district,
and appealed th‘e adoption of some of the amendments.

The court considered and rejected a number of arguments made by the plaintiff.
However, the court ruled that § 14-164a preempts the zoning regulations’ restriction on
Sunday racing and that Gen. Stat. § 8-13 did not authqrize a zoning commission to regulate

race car driving more strictly than § 14-164a. _Decision, pp. 56-75.

3
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The court’s conclusion as to preemption was based on a linguistic analysis of the
first three sentences of § 1l4-164a. The court acknowledged that the phrase "provided no
such race or exhibition shall take place contrary to the provisions of any city, borough or
town ordinances” had existed in the statute since the statute first addressed race times in
1839, and that up until 1998, this phrase provfded authority for local authorities to regulaie
rece times. It found, however, that in 1998, the legislature intended to divest local
municipalities of the right to regulate race times by changing the punctuation adding
additional language to the statute. See Decision, pp. 70-71. The court made no attempt to
review the legislative history of the 1I998 amendment but relied solely on the “plain

meaning” of the language and punctuation.,

| The court referred to the test recited in Modern Cigarette and other cases, i.e., "[a]

test frequently used to determine whether a conflict exists is whether' the ordinance permits
or licenses that which the statute forbids, or prohibits that which the statute authorizes; if
s0, there is a conflict." It found that the legislature expressly authorized races after noon on
Sunday, but the reference to racing “at any reasonable hour of any week day” reflected a
legislative intent to allow local regulation of racing on weekdays. It rejected the claim by the
Commission that § 14-164a was a proﬁibitory étatute, and that the local regulation was -

- simply more prohibitory, and therefore not in conflict with the sfate statute.

As to the claim that Gen. Stat. § 8-13 evinced a legislative intent to allow zoning
regulations to adopt stricter regulations than those in state statutes, the court rejected the
argument, finding that the race time restrictione in the regulations were not “standards” and
that, under the doctrines of ejusdem generis and noscitur a sociis, § 8-13 intended to cover

only spatial standards, such as setbacks and height, and not tempaoral restrictions.
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Accordingly, the court sustained the plaintiff's appeal as to its claim that the zoning
reguiations prohibiting Sunday racing violated § 14-164a, but dismissed its other claims.

IH.  ARGUMENT |
A, The court's preemption analysis is contrary to established precedent.

First, the court properly acknowledged that “[w}hether an ordinance conflicts with
a statute or statutes can orﬂy be determined by reviewing the policy and purposes behind
the statute and measuring the degree to which the ordinance frustrates the achievement of

the state's objectives” Modern Cigarette, supra, 119; Decision, p. 61. Nevertheless, the

court confined its analysis to a review of the statutory Ianguaée and punctuation of § 14-
164a and made no effort to examine the policies and purposes behind § 14-164a.
Accordingly, by reducing its preemption analysis to a "plain meéning" review of statutory
language and punctuation, the court failed to properly apply the correct legal standard in its
preemption analysis. |

Second, the court's. conclusion in its preemption analysis that the statutory language
is permissive rather than prohibitive is contrary to the reasoning of the Supreme Court in
Modern Cigarette, supra. In Modern Cigafettg, the plaintiff c!aimed. that it was a duly-
Iicensed cigarette vehding distributor that paid a $1000 annual licensihg fee. It claimed it
was expressly authorized by statutes and state license to operate cigarette vending |
machines throughout the state. It claimed that th.e Orange prdinance, prohibiting cigarette
vending machines, forbade what the state statute authorized. The Supreme Court rejected |
that argument and agreed with the town and the state that the statutory scheme was
prohibitory, even though that statutory_ scheme allowed certain activities for those who
obtained a license. The Coﬁft stated:

The regulatory scheme at issue in this case is prohibitory. In the absence of
5
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chapter 214 of the General Statutes, in general, and § 12-288, in particular,
the ptaintiff could distribute tobacco products without any regulatory controls
or state interference. The statutory provisions in chapter 214 do not expressly
.authorize vending machines, but, rather, they impose a series of limitations or
prohibitions. on the use of cigarette vending machines.

256 Conn. at 129 (footnote omitted).

The statutory scheme governing race tracks in § 14-164a is prohibitory in the same
way that the statutory scheme governing cigarette vending machines in Chapter 214 is |
prohibitory. Neither law bestows rights or grants entitlements; both are regulatory and
restrictive exerciseé of the police power. In each case, the local municipality went further
than what was stated in the statutory scheme alone. But in each case, because. ofa
separate grant of legislative authority to regulate in the area (here, the power to zone
granted by the legislature to towns in Chapter 124), there is no irreconciléb[e conflict with
state law simply because the local regulation goes further than the state statute.

The trial court interpreted the second sentence in § 14-164a as permissive instead
of prohibitory because it states that races may occur after noon on Sundays. This
sentence, read in light of the prdhibitory nature 6f étatute, simply means that racing before
noon Is prohibited. If this sentence was not intended as a prohibition of racihg before noon,
it would be unnecessary in the third sentence to set forth circumstances when the
legislative body of & town could allow racing béfore noon. Indeed, subsection (b) of § 14-
164a explicitly. addresses race times in a prohibitory manner when it states “[n]o preliminary |
preparations or practice runs shall be performed before twelve o'clock noon on Sunday.” A
court must look “not only to the provision at issue, but to the brdader statutory scheme to

ensure the coherency of ... construction.” LaFrance v. Lodwell, 322 Conn. 828, 837

(2016)(citation omitted).

Moreover, as stated in Sutherland, Statutes gg& Statutory Construction, Sec. 25.2
6
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(updated October 2017): "Characterizing a statute as mandatory, directory, prohibitory or
permissivé is in reality the result of a determination as to what effect should be given to its
provisions; and there is no essential, iﬁherent, intrinsic, or constitutional difference in
statutes whereby their character can be determined initially to understand their effect.” This
statement highlights the need, particularly in a preemption analysis, to look at more than
language and punctﬁation, bﬁt also to policies and purposes of the statute. Doing so here
confirms that Section 14-164a is a regulatory,brestrictive, and prohibitive statute, and that
the'legislature here did not intend to create a universal right to Sunday racing everywhere
in the state that trumps any local zoning regulations to the contrary. _

Third, the court's preemption analysis ignored the principles set forth in recent
preemption cases thét "[wlhen the legislature intends for a statutory provision to apply
exclusive both of other statutes, and of other types of law, it knows how to say as much.”
Town of Rocky Hill v. SecureCare Realty, LLC, 315 Conn. 265, 296 (2015)(town zoning

regulations not preempted by Gen. Stat. § 17b-372a giving state officials power to contract

for nursing homes notwithstanding any provision in the general statutes), The regulation of
motor vehicle racing can occur on both the state and local level, and nothing in § 14-164a

states that the statute is the exclusive legal mechanism to regulate Sunday race times.

" B. The court's construction of § 14-1 64a is not in accord with established

precedent.
First, in its analysis of the phrase “no such race or exhibition shall take place

contrary to the provisions of any city, borough or town ordinances,” the court ignored the
fact that the phrase "such race or exhibition” is used multiple times in the statute, and each
time appears to refer to all races and exhibitions covered by the statute, See Appendix

at A-5650. A standard fenet of statutory construetion is that “[w]here the same words are
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used in a statute two or more times they will ordinarily be given the same meaning in each

instance.” Willow Springs Condominium Association v. Sevent BRT Development Corp.,

245 Conn. 1, 27 (1998). The context here suggests that each time the phrase is used, the
phrase refers to all races and exhibitions covered by the statute.

Second, in its linguistic analysis, the court ignored case law providing thata
dependent clause should refer to earlier provisions in the statute where the sense of the

entire act so dictates. Bateson v. Weddle, 306 Conn 1, 17 (2012)(“Strictly applying rules of

English grammar to the sentence structure of ‘§ 10.3.D, the dependent clause modifies only
the wetlands administrator and assistants poéitions. Nevertheless, we recognize that
‘[w]here the sense of the entire act requires that a qualifying word or phrase apply to
several preceding or even succeeding sections, the qualifying word or phrase will not be
restricted to its immediate antecedent.” ...Upon consideration of § 10.3.D of the town
charfer as a whole, we conclude that a construction limiting the application of the ,
dependent clause to the last antecedent would be unreasonable.”)

Third, although the court cited cases concerning the significance of punctuation, it
ignored a significant body of case law disregarding specific punctda'tion when doing éo

appears to be mandated by the overall legislative intent. State v. Wassil, 233 Conn. 174,

195 (1995); Meads v. Burns, 199 Conn. 651, 658-59 (1986); Szarwak v. Warden,

Connecticut Correction Institution, 167 Conn. 10, 36 (1974); Grievance Committee v.

Dacey, 154 Conn. 129, 136-37 (1966); Kubis v. Town of Cornwall, 95 Conn. 720 (1921);
Soares v. Max Services, Inc., 42 Conn. App. 147, 161 (1996); State v. Aspinall, 6 Conn.

App. 546 (1986)("the statute must be examined ‘with more than a grammarian's interest.").

Fourth, the court violated the rules of the statutory construction because, for the
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reasons stated above, the text of § 14a-164a is ambiguous because it is subject to more
than one reasonable interpretation, thus requiring resort to the legislative history, the
legislative policy it was designed to implement, and other extratextual evidence.

Republican Party of Connecticut v. Merrill, 307 Conn. 470, 489-484 (2012); Gen. Stat. §1-

2z. The court, however, failed to refer to any part of the legislative history of the 1998
amendment to § 14-164a to support the conténtion that the legislature intended by this
amendment to divest local municipalities of tﬁe right to regulate Sunday race times.
Connecticut has a strong and vociferous tradition of home rule, and it would be highly
anomalaus if the Legislature intended to remove municipal authority to regulate Sunday
race times without some statement saying so in the statute or in the Iegislativé history. |

Fifth, the court’s interpretation failed to recognize that § 14-164a and the Salisbury
Zoning Reguilations, while overlapping in some areas, can operate _independently of each
other in their respective areas of regulation. Section 14-164a applies to any individual
public race event - regardless of where or how frequently the event ocours. The statute
applies to one-time racing events that may occur at agricultural or seasonal fairs or at
“monster truck” events at indoor arenas, The zoning regulation, in contrast, regulatesla
“track for racing motor vehicles” as a permanent land uée. There could we‘ll be instances
where a one-time racing event could occur that would be subject to the hours‘restrictions in
§ 14-164a but not be subject to a town’s zoning regulations covering race tracks. In
addition, § 14-164a is not limited to motor vehicle racing events but also covers “any ...
demo.nstration of... skill with a motor vehicle as a public exhibition”.

Sixth, the court’s conclusions lead to bizarre results. Not only does its interpretation

mean that, contrary to Connecticut's strong home rule policy, there is a statewide right to
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race motor vehicles in every town in the state, that universal right is limited only to Sunday
racing after noon. Towns remain free to regulate race times throughout the week (and the
court found it legal for the Commission to limit Satﬁrday race time to 10 events per year). It
is difficult to coritemplate any reason why the legislature would create an entitlement to

| race motor' vehicles at ail, and then limit it to Sundays between noon and midnight.

C. Gen. Stat. § 8-13 allows zoning regulations to adopt stricter temporal
Standards than those in state statutes.

In finding that § 8-13 did not apply, the court found that the term “standard” refers
only to physical standards. The Commission disagrees with the court's premise that
regulation of days and hours of operation is not a physical land use standard, since
regulation of times of a land use is a restriction on the physical use of land. Moreover, if
the term “standard” does not encompass temporal limitations, the pﬁrase “temporal
standard” would be nonsensical or a rnishomer. contrary to common usage. Compare
Finan v. Finan, 287 Conn. 491, 505 & n. 9 (2008)(referencing “temporal standards” in a
divorce case). Zoning regulations address both spatial and temporal elements of land uses.

See, Francini v. Zoning Board of Appeals, 228 Conn. 785, 793-94 (1994)(upholding

seasonal use restriction); City of New Haven V. G.L. Capasso, Inc., 151 Conn. App. 368,

371-72 (2014)( upholding an “hours of access” condifion). Mallory v. West Hartford,

138 Conn. 497 (1952), cited by the court, simply did not address whether § 8-13 applied' to
temporal standards. The term "standard” in § 8-13 should encompass both spatial and
temporal standards given that both are frequently compeonents of zoning regulations.

V. CONCLUSION

The Commission requests that this Court grant its petition for certification..
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Dated: August 3, 2018 THE DEFENDANT,
| PLANNING & ZONING COMMISSION OF
THE TOWN OF SALISBURY

BY LECLAIRRYAN, .
A PROFESSIONAL CORPORATION

Charles R. Andres N
545 Long Wharf Drive, Ninth Floor-
New Haven, Connecticut 06511
Telephone: 203.672.3204
Fax: 203.672.3238
~Juris No. 428872
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(TRIAL COURT NO. LLI GV 15 60130338, JUDICIAL DISTRICT OF LITCHFIELD)
LIME ROCK PARK, LLC . APPELLATE COURT
VS, . STATE OF CONNECTICUT

PLANNING AND ZONING GOMMISSION
‘OF THE TOWN OF SALISBURY : AUGUST 9,2018

-

PETITION FOR CERTIFICATION

TO THE HONORABLE CHIEF JUSTIGE AND THE ASSOCIATE JUSTICES OF THE
APPELLATE COURT:

The Pilaintiff in the above-entitled matter, Lime Rock Park, LLC, represents that it
is aggrieved by the Judgment of the Superior Court entered on July 17, 2018 and

requests certification by the Appellate Court pursuant to Practice Book §§81-1 et seq.

Questions presented for review
1. Whether the court below erred in failing to find that limitations on Saturday

racing set forth in the Amended Regulations are barred by Connecticut General

Statutes §14-164a. _
2, Whether the court erred in limiting the preemptive effect of C.G.S. §14-

164a to raciné activities on Sundays and in denying the Park's appeal as to the
breemption of other restrictions on days and hou'rs of racing contained in the Amended
.Regulations. |

3. Whether the court erred in holding that the limitations on unmufflered
racing set forth in the Amended Regulations are not subject to the mandatory approval
provisions of Connectict.;t General Statute § 22a-73(c), |

4, Whether the court erred in failing to find that the Commission exceeded its

- statutory authority by including in the Amended Regulations a requirement that the Park

{W3027524) 1
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apply for and obtain a special permit as a pre-condition to any attempt to amend the

new zoning regulations.

Basis for certification

1. The court below has decided questions of substance in a way probably
N , )
_ hot in accord with the applicable decisions of the Connecticut Supreme Court and

Connecticut Appellate Court.

.2 The:decision is in conflict with other decisions of the court below and is in
conflict with provisions contained in the Connecticut General Statutes.
3 Questions of grave public importance are involved.‘

© Summary of the case’

By complaint dated Decémber 4, 2015 and filed with the court on_December 8,
20152 Lime Rock Park; LLC (hereinafter sometimes referred to as the "Park”) appealed
‘ from the Towﬁ of Salisbury Planning and Zoning Commission’s adoption of
amendments to its zoning regulatibns on various grounds including, infer alia, that the
amendments violated state laws regarding racing activities and noise regulation, that
the amendments failed to furthe‘r any Iegitirﬁate land use interest, and that the
amendments violated the rights of the-one entity they regulated, Lime Rock Park, LLC.
Thereafter, the Commission appéared and answered, and the court granted the motion

to intervene filed by Lime Rock Citizens Council, LLC ("Council”). The Commission then

T The numerous pleadings and filings referenced below are contained in the Appendix
filed herewith, ‘

*The court's Amended Memorandum of Decision states that the appeal was filed on
December 18, 2015. This appears to be a typographical error. See receipt stamp on
the appeal (document number 1 in the Appendix} and the entries in the judicial website
which show that the appeal was filed with the court on December 8, 2015.

{W3027524) 2
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filed the record; the parties filed their initial briefs; the Plaintiff filed its reply brief; and the

court held a hearing on the matter on May 10, 2017, followed by another hearing on

August 30, 2017. Thereafter, the court ordered supplemental.-briefing; the record was

supplemented; and there was an additional hearing on October 10, 2017, during which

time the record was further supplemented. On January 31, 2018, the court issued a

Memaorandum of Decision whereby the court sustained the appeal in part and denied it

in part. Thereafter, each of the parties moved for reargument and/or reconsideration of

various parts of the Decision, with supporting memoranda. The court ordered

reargument, and the parties filed various objections and memoranda related to the

issues raised. The court heard argument on the motions on March 19, 2018. The court

then sought additional information regarding an amendment to the zoning regulations.

On July 17, 2018, the court issued an Amended Memorandufn of Dedgision. Thereafter,

Lime Rock Park, LLC filed this petition for certification.

Arg ument

1. The court below erred in failing to find that limitations on Saturday racing are
barred by Connecticut General Statutes §14-164a.

Connecticut General Statutes §14-164a provides in pertinent part:

{W3027524}

No person shall operate a motor vehicle in any race, contest or
demonstration of speed or skill with a motor vehicle as a public
exhibition except in accordance with the provisions of this section.
Such race or exhibition may be conducted at any reasonable
haur of any week day or after twelve o’clock noon on any
Sunday. The legislative body of the city, borough or town in which
the race or exhibition will be held may issue a permit allowing a

start time prior to twelve o'clock noon on any Sunday, provided no
such race or exhibition shall take place contrary to the provisions of -
any city, borough or town ordinances.

C.G.S §14-164a(a); em'phésis added.
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In its initial Memorandum of Decision dated January 31, 2018 ("Mem. Deg.”), the
Court held that the provisions in the Amended Regulations that prohibited racing on l
' .1 Sundays and limited racing on Saturdays were violative of §14_~164a of the Connecticut
General Statutes. (Mem. Dec. p. 46.) In so doing, the Court necessarily determined that
Saturday was a "week day”,under §14-164a. This determination is consistent with the
' ‘usage of the term when thé Sfatute was initially enacted wherein the work week was
generally six days loﬁg and Sundayé were treated diffe}ently from the other days of the
week. Itis also consistent with early case law éiscussions which indicate that a “week

day" was any day but Sunday. See g_g, Cadwell v. Connecticut Ry, and Lighting Co.,

84 Conn. 450 (1911); Connecticut Spiritualist Camp-Meeting Association v. East Lyme,
54 Conn. 152 (1886).

In its Amended Memorandum of Decision dated July 17, 2018 (“Am. Mem. .
Dec.”, the court re{terated that “by its plain language, General Statutes §14-164a(a)
allows a race, contest or demonstration of speed or skill with a motor vehicle as a public
exhibition to be conducted at any reasonable hour of any wéek day or after MeIVe ’
o'clock noon on Sunday,” (Am. Mem. Dec, p. 67), and stated "[t]his court is constrained-
to read the statute as written, and, as dictated by its punctuation, structure and
‘grammar, General Statutes § 14-1 64a(a) does not allow a local legislative body to
limit the 'day;s and times of racing, other than to allow racing before noon on
Sunday on the condiﬁon.that such earlier racing time complies with local
ordinancés." (Am. Mem. Dec. p; 68; emphasis added). Notwithstanding its statement

that §14~-164a does not allow a legislative body to limit the fimes and days for racing

other than on Sunday, the court concluded by “sustain(ing] the Park's appeal as to (1)

{W3027524) 4
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the provisions of the amendments prohibiting Sunday racing after noon in contravention
of the permission granted in General Statutes §14-164. The court denies all other
aspects of the Park's appeal....” (Am. Mem., Dec. p. 97).

The Plalntiff respectfully asserts that the court was correct when it found that the
provisions in the Amended Regulations that prohibited racing on Sundays and limited
racing on Saturdays were violative of §14-164a (Mem. Dec. p. 46), and that the court
erred when it revised its findings via the Amended Memorandurﬁ of Decision to allow
limitations on Saturday raping. The Plaintiff respectfully asserts that if the regulations at

| issue prohibit racing on all but ten Saturdays, such a prohibition would be contrary to

the court's own analysis of what the statute allows and disallows.’

3 Petitioner respectfully suggests that the court below misinterpreted the Amended
Zoning Regulations as-to when Saturday racing is allowed. The relevant section of the
Regulations, 221.1 (a), includes four subparts: §221.1(a)(1) prohibits all mufflered and
unmufflered racing activity on Sundays; §221.1(a)(2) sets forth the times that mufflered
racing Is allowed on “weekdays";.§221.1(a)(3) sets forth the times that unmufflered
racing is allowed, including the provision allowing ten unmufflered Saturdays; and
§221.1(a)(4) sets forth rules regarding when mufflered and unmuffiered engine testing
activities can start on Saturdays and other days.

Contrary to the court’s finding, muffiered racing is allowed on all Saturdays under
§221.1(a)(2}, as that regulation has been interpreted by the Commission. Indeed, the
regulations have always allowed mufflered racing on Saturdays: as the court noted in its
Amended Memorandum of Decision, the injunction ruling that formed the basis for the
regulations for decades included language whereby Judge Shea noted the restrictions
on Sundays but stated “the track could be operated on every other day of the week.”
(See citation to language in Judge Shea's decision on p. 8 of Amended Memorandum of
Decision.) :

Further, if Saturdays were not included in the "weekday” language of §221.1(a)(2)
regarding mufflered racing, the Commission would not have needed to include the
language in §221,1({a){4) limiting pre-nine o'clock and post-ten o'clock engine activity on
bath mufflered and unmufflered racing on Saturdays.

{W3027524) . 5
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2. The court erred in limiting the preemptive effect of C.G.S. §14-164a to racing
activities on Sundays and in denying the Park's appeal as to the preemption of other
restrictions on days and hours of racing.

'As noted above, §14-164a provides in pertinent part that racing activities “may he
conducted at any reasonable hour of any week day or aﬁer twelve o'clock noon on any
Sunday.” In ‘its jnitial Memorandum of Decision, the court found that the provisions in
the Amended Reéuiations that prohibited Sunday racing after noon and restricted racing
on other days of fhe week irreconcilably conflicted with and therefore were preempted
. by §14-164a, citing inter alia, Bauer v. Waste Management of Connecticut, Inc., 234

Conn. 221 (1995}, (Mem. Dec. p.36-37). In its Amended Memorandum of Decision, the
court again found that the prohit;ition on Sunday racing was preempted by §14-164a, |
but changed its earlie:: ruling regarding restrictions on other days of the wee‘k. stating
that it “denie[d] the Park's appeal as to preemption of othér restrictions on days and
hours of racing.” (Am, Mem. Dec. p. 75; emphasis added), While the court stated that it
continued to follow the “prohibit versus permit” preemption analysis of Bauer, its
conclusion is contrary to Bauer which holds that regulations that “prohibit what the
statute authorizes” conflict and are preempted. The fact that the Commission can
deterﬁine which hours are reasonable on a particular day should not be construed to
negate the fact that §14-164a permits racing every day.
3. The court erred in holding that the limitations on unmuffiered racing set forth in
the Amended Regulations are not subject to the mandatory approval provisions of
Connecticut General Statutes § 22a-73(c).
The court found that the regulations relating to when “unmufflered” versus
“mufflered” racing was allowed were noise regulations (Am. Mem. Delc. p. 78), but

stated that they did not constitute regulation of noise pollution similar to the regulation of

(W3027524) 6
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noise found in Berfin Batting Cages, Inc. v. ;Dlanning and Zoning Commission, 76 Conn.
App. ;199 {(2003), and therefore did not requiré preapproval by the Commissioner of
DEEP under the Noisé Control Act. In so doing, the court distinguished the noise
p-ollution at issue in Berfi}i Batting Cages where the noise arose from electric-powered
go-cart racing, finding that the amendment.s at issue "which restrict noise from car
engines arising from entertainment events, i.e., a motor vehicle race, are much more
similar to limitations at issue in Husti [v. Zuckerman Property Enterprises, Lid, 199
Conn. 575 (1986)] that restricted noise, under § 8-2, from entertainment events, namely,
outdoor concerts in a résidential area.” (Am. Mem. Dec. p. 84.) This distinction is
contrary to the language in Connecticut Genera[ Statutes § 22a-73 which refers broadly
to “noise control ordinance[s]“‘and noise standards. Further, the Park respectfully
asseris that, contrary to th'e court's statement, the noise regulations at issue in this
cés_e. which relate to noise from car engines during motor vehicle races, are more akin
to the issues raised in Berlin Batting Cages, where the noise arose from electric- .
powered go—darts, than they are to the noise restrictiéns in Husfi, which dealt with
outdoor concerts at a country club.* Further, the Husti case does not cite to, much less
analyze, the statutory schemg behind § 22a-73 or Chapter 442 of the Statutes. As such,
the Park asserts that Berlin Batters Cages is the controlling case law, and the court's

decision is.contrary to the controlling case.

4 As the Park advised in its Supplemental Brief dated September 11, 2017, the -
Commission’s arguments regarding its.authorization to regulate noise was also contrary
to MSW Associates LLC v. Planning Commission of Danbury, 2014 WL 4637476, DBD-

CV08-4008817-S.

(W3027524} 7
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4, The court erred in failing to find that the Commission exceeded its statutory
authority by including in the Amended Regulations a requirement that the Park apply for
and obtain a special permit as a pre-condition to any attempt to amend the new zoning

regulations.

_In its initial Memorandum ;f Decision, the court sustained Ithe Park's appeal
chéllenging the provisions in the Amended Regulations that required the Park to-obtain
a special permit prior to .se‘e-king a change in the '(egulations. (Mem. Dec. p.46.) This
ruling is consistent with Cc'annecticutheneral Stétutes §8-3(c), which only requires that a
.petition be filed. Further, while § 8-3(c) allows a commission to dictate the form ‘of the
petition, it does not authorize a commission to dictate who can file the petitibn.

The court then reversed this decision in its Amended Memorandum of Decision.

" The court reviewed the admittedly very complicated history® of the Park in Salisbury,

inél'uding the fact that the Park predated the enactment of zoning regulations and
therefore its operation was a preexisting non-conforming use, (Am, Mem. Dec. p.88),
and fhat when zoning regulations were first enacted, the Park was a permitted use.
Based on the language in th-e Court'é Amended Memorandum of Decision, it appears
that the main reason for-the_Change in the ruling was that the Court was tronIed by the

pomplicated history and the fact that the Park did not have a special permit.’ The court

5 The court devoted many pages to its review of the history of the Park. See, e.g. Am.
Mem. Dec. pp. 4-25 for the court's initial summary. Thereafter, the court made many
references to the htstory as it set out Iits reasons for changing the findings and
conclusions contained in the injtial Memorandum of Decision. See, e.g. Am. Mem. Dec

pp. 87-83.

% The court noted that "a signifi cant amount of chaos has arisen concerning the
regulation of the race track at the Site in the past sixty years” and attributed this
“confusion, inconsistency and 1mprec;31on to several sources that are atiributabie to the .
Commission, including slopp[ness whereby through a scrivener's error (which the
Commission admits), the Park was inadvertently omitted from the lists of special
permitted uses in several versions of the regulations, See discussion at Am. Mem. Dec.

{W3027524) - 8
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did éite Zimnoch v. Planning & Zoning Gom"n, 302 Conn. 535 (2011) in support of its
new conclusion. However, Zimnoch and the r}.ases it cites only approve of a regulation
requiring an application for a zone change and an application for a special permit to be
combined into one process. Plaintiff respectfully asserts that the Zimmoch case is
inapplicable here, given that the manner in which the Park operafed before the
regulations were enacted in 1959 is “a preexisting, nonconforming use” and thereafter
the Park operated as a permitted use. (Am. Mem. Dec. p.88). Further, leaving aside the
accuracy or inaccuracy of the court's statemenfs regarding the Park's status, such
status is utterly irrelevant to whether or not someone can petition the cdurt for an
‘amendment to the Regulations under 8-3(c). The Park respectfully asserts the
Commission cannot uée regulatory language to undercut the rights afforded to all under
8-3(c). ﬁ |

An Appendix is filed herewith.

pp. 48-49. The Park asserts that problems caused by others, including the Commission,
should not serve to undercut the Park's rights, including any “grandfathered” rights and
should not be used to justify limiting the Park’s rights under § 8-3(c).

That the court used the complicated history of the Park in determining whether a special
permit would be required before the Park could seek an amendment is especially
troubling for several reasons. First, as the court itself recognized, the “significant chaos’
regarding the regulation of the Park arose in large part due to the actions of others.
Second, as set forth in Lime Rock’s initial brief to the court, after the appeal was filed,
the Commission held a public hearing on a post-appeal request by the intervening
defendant Council that the Commission establish a deadline by which time the Park
must submit a special permit and site plan application. After a public hearing, the
Commission declined to grant the requested relief, determining instead that "we [the
Commission] will not require Lime Rock to apply for a special permit for track activities
at this time.” See brief of plaintiff Lime Rock Park dated September 15, 2016, p. 24,

footnote 24.
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Dated at Waterbury, Connecticut, this 9th day of August, 2018.

The undersigned certifies that the documents filed herewith contain no personally
identifying information that is prohibited from disctosﬁre by rule, court order, statute or
case law and that the documents comply with the applicable rules of appellate

procedure.

THE PLAINTIFF-PETITIONER,
LIME ROCK PARK, LLG

BY: A/\_g\ C\,ﬁ

Maureen Danehy Gox ) ’
James K. Robertson, Jr.
Richard L. Street
FOR: Carmody Torrance Sandak & Hennessey, LLP
50 Leavenworth Street .
P. C. Box 1110
Waterbury, CT 06721-1110
Juris No. 008512
Its Attorneys
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personal identifying information that is prohibited from disclosure by rule, statute, court order or case law; and the appeal form complies with
all applicable rules of appellate procedure in accordance with Practice Book Sections 62-7 and 63-3.
Certification Date to be delivared 09/27/2018 " | Ifthis appeal is a criminal or habeas corpus matier, | cettify that a copy of this appeal
If you have an exemption from e-filing under form will immediately be delivered to the Office of the Chief State's Attorney
Practice Book Section 60-8, aftach a list with the Appellate Bureau. Date to be delivered
name, address, e-mail address, and telephone 7 -
2 A , )
number of each counsel of record and the address s'g"Ed nsel of re 'd) f /M ’A\' ate signed
where the copy was delivered. - 09/27/2018
To be filed with the Appellate Clerk within ten days of the fi IMof the appeﬁl if applicablet. See Practice Book Section 63-4.
Required 1, Preliminary Statement of the Issues 4. Statement for Preargument Conference (form JD-SC-28A)}
Documents 2. Court Reporter‘s Acknowledgment or Certificate 5, Consﬂtut[onaht‘y Notice
that no transcript is necessary 6. Sealing Order form, if any
3. Docketing Statement
Court Use Only
Date and time filed

D Entry Fee Paid |:| No Feas Required |:| Fees, Costs, and Security waived by Judge (enter Judge's name below)

Judge

Date waived
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CERTIFICATE OF COMPLIANCE AND CERTIFICATION OF SERVICE

Pursuant to Practice Book §§ 62-7 and 63-4, | hereby certify that this Corrected
Appeal Form complies with all applicable rules of appellate procedure; that it does not
contain any names or personally identifying information that is prohibited from disclosure by
rule, statute, court order, or case law, and that a copy has been served electronically on the
undersigned counsel, this 27th day of September, 2018.

John L. Cordani, Jr., Esq.
jlcordani@carmodylaw.com
Richard L. Street, Esq.
rstreet@carmodylaw.com
Carmody Torrance Sandak &
Hennessey LLP
195 Church Street
P. O. Box 1950
New Haven, CT 06509-1950
Tel.: {(203) 777-5501
Fax: (203) 784-3199
Juris No. 008512

Charles R. Andres, Esq.
charles.andres@leclairryan.com

James K. Rdbertson, Jr., Esq.
irobertson@carmodylaw.com

LeClair Ryan

545 Long Wharf Drive

Ninth Fioor

New Haven, CT 06511
Tel.: (203) 672-3204
Fax: (203) 672-3238

Juris No. 428872

7002279/ s4

Maureen Danehy Cox, Esq.
mecox@carmodylaw.com

Carmody Torrance Sandak &

Hennessey LLP
50 Leavenworth Street
Waterbury, CT 06721-1110
Tel.: (203) 573-1200
Fax: (203) 575-2600
Juris No. 008512

Tty . il

- Timothy S. Hollister
Commissioner of the Superior Court
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STATE OF CONNECTICUT
SUPREME COURT

"~ APPELLATE COURT
CAROLYN C. ZIOGAS : 231 CAPITOL AVENUE
CHIEF CLERK HARTFORD, CT 06106
SUSAN C. REEVE : TEL. (860} 757-2200

DEPUTY CHIEF CLERK

September 27, 2018
Dear Counsel of Record;

The attached appeal filed September.27, 2018, has been assigned docket
number A.C. 42158 Lime Rock Park, LLC v. Plannmg & Zoning Commission of the
Town of Salisbury.

The clerk assigned to this appeal is Attorney Cory M. Daige. He may be reached
at (860)757-2149. Please note that clerks are not permitted to give legal advice.

The appellate clerk’s office will be open from 8:30 a.m. untii 5 p.m. on weekdays,
with the exception of legal holidays and closures for exigent circumstances, such as
inclement weather. The window at the appellate clerk’s office will be open from 8:30 -
a.m. until 4:30 p.m. For information regarding when electronic documents are deemed
filed, please see Practice Book § 63-2. For holiday and inclement weather questions,
self-help publications and videos, and forms related to the appeliate process, please
consult the Judicial Branch website at www.jud.ct.gov.

You may now subscribe to e-mail updates for Supreme and Appellate Court
Cases. To subscribe, please click on the link in the appeal case information section of
- .your case detail web page. Please note that you will receive an email notification only if
activity has occurred in your case. You will stop receiving updates if the case becomes
sealed or protected pursuant to a court order or statute.

Most civil and family cases will be assigned for a pre-argument conference (See
Practice Book § 63-10). If your case is eligible, you will be notified by letter of the date
and location of the conference. Attendance at the PAC conference is mandatory and
information regarding the pre-argument conference program including a video and the
“Pre-Argument Conference Handbook” is available at
www jud.ct.gov/Publications/videos/PAC.htm. :

- Very truly yours,

Is!
Carolyn C. Ziogas

L. Jeanne Dullea Carl D. Cicchetti Rene L. Robertson Luke P. Matyi Cory M. Daige Maurilio Amorim
Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk
860-757-2144 860-757-2223 860-757-2229 860-757-2249 B60-757-2149 860-757-2242
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Chief Clerk
L. Jeanne Dullea Carl D. Cicchetti Rene L. Robertson Luke P. Matyi Cory M. Daige Maurilic Amorim
Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk
860-757-2144 B60-757-2223 860-757-2229 860-757-2249 860-757-2149 860-757-2242
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163584APPEAL-AC-42171 10/2/2018 11:23:5; AM

[¥] APPEAL

JD-5C-33 Rav, 1117
P 8. Seclions 3-8, 60-7, 60-9, 62-7, 62-8, 63-3, 63-4, 63-10, 72-3
C.G.5. Sections 31-301b, 51197/, 52-470

["] To Supreme Court

O

[[] AMENDED APPEAL  [] CORRECTED FORM

[] CROSS APPEAL

All sppeals must be filsd elacironically unfess an exemption from the requiremenis of
electronic filing has been granted or you are an incarcerstad seif-reprasentad party. For
{further information abaut e-lling or this form, see the Appeal Inslruclions, form JD-SC-34.

"] JOINT APPEAL

[%]) To Appeliate Court

Nama of casa (Slate il name of casa)
LIME ROCK PARK, LLC v. PLANNING AND ZONING COMMISSION OF THE TOWN OF SALI

Type of appeliala matiar (i 8 wrl of arrcv, the wit and the SIGHEG Marsnars relim mus! be fied 07 0 Sme bUSNG5s day 85 s form, 586 Fractice Book Secion 72-3.)
Appeal after Certification by the Appellate Court ‘

Thal coun location
§0 FIELD STREET Torrington CT 06750 -

Tned o
Court

List ali Inaf court docket numbers, including [ocalion prafxes
LLI-CV-15-6013033-5

Tral court [udges being appealed
HON. JOHN D. MOORE

AT olhas ThaTcourt ludges who were invoived with tha case | Judgmeat for {Whare there are mutlipie parties, spacily those for whom judgmen! was rendered)

oviat LIME ROCK PARK, LLC
ourt
History Continued
Dale of judgmeni(s) or decsion(s) baing appeaied Daila of issuance of nolica on any Date for filng appoal axiandad o
order on any molon that would
0711712018 render judgment inaflective
Case lype For Juvenils Casas o
Civil [C] Termination of Parental Rights || Order of Temporary Cuslody
For CwiiFamily Cose 1ypes, MajoMnor coda :
AD [ other
Appaal fitad by (Party name(s))
PLANNING AND ZONING COMMISSION OF THE TOWN OF SALISBURY
From (the action that consituies the appealobis judgment or decision)
Final Judgment sustaining in part Plaintiff's Zoning Appeal - Amended Daclslon dated July 17, 2018
Appeal I lhis appealss takon by the State of Connecticut, provide the nama of the judge who grantod pefmisSion to appeat and (ha daie of the order
Statutory Basis for Appealto Suprama Courl
By (Sigralura of cotnse! of recom) Telephona numbar Fax number Juns number (if pppiicable}
» 302440 203-331-71138 302440
Typa name and address of counsal of recced fiing this appellale mattar E-mail 2ddress
{This is your gppsaranée, see Praclica Book Seclion 62.8) richard.bowarman @leclairryan.
LECLAIRRYAN A PROFESSIONAL CORPORATION 545 LONG WHARF DRIVE | com
9TH FLOOR NEW HAVEN CT 06511
Appearancae
"X* ona if applicable
D Counsel or self-raprasantad pary who files this appeal will be desmed 1o have appeared In addition to counsel of record wha
appeared in the trial court.. N ; o - = _
Counsel or self-represented party wha fites ihis 8ma of counsel of pecar uns number (f appiicadie)
appeal Is appearing in place of:
| certify that a copy of the appeal form | am filing will immediataly be delivetad 1o each other counsel of record and | have included their
namas, addresses, e-maif addresses and {elephone numbars; tha appeal form has been redacted or does not cantain any names or other
personal identifying information that is prohiblted from disciosure by rule, statute, court order or case law; and the appeal form complies with
all applicable rlules of appellate pracedura in accordance with Practice Book Saclions 62-7 and 63-3. :
Certification Dala to be delivered 10/02/2018 If this appaeal is a erimlnal or habeas corpus matter, | cartify that a copy of this appea!
if you have an examption from e-filing under -form will Immediately ba dalivered to tha Offica of the Chisf Stata's Attorne:
Praclice Book Seciion 60-8, aftach s fist with the Appeliate Bureau, Date to be defivared .
name, addross, e-mail addross, and telephone -
number of esch counsel of record and the address |~ 9nes (Counssl of record) Data sigaed
where tha copy was dalivered. P 302440 10/02/2018
Ta be filed with the Appellale Clerk within len days of the filing of the appeal, if appficatle, See Practice Bock Section 63-4,
Required | }. Preliminary Stalement of tha Issues ) 4, Stalement for Preargument Conference {form JD-SC-28A}
Documants | 2- Court Reporter's Acknawledgment or Certificale &, Constitutionality Notica

that no ranscript is necessary

3. Docketing Statement 6. Sealing Order form, if any

(%] Enlry Fee Pald  [] NoFees Required  [_] Feas, Costs, and Security waived by Judge {enter Judga's name below)

Court Usa Only
Dale and time fiked

Judga

Data waived

| Print Form [ Resel Form |
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Appeal Form (_continued)

CASE NAME:
LIME ROCK PARK, LLC v. PLANNING AND ZONING COMMISSION OF THE TOWN OF SALl

Parties & Appearances

PARTYIPARTIES INITIATING THE APPEAL

PLANNING AND ZONING COMMISSION OF THE TOWN OF SALISBURY - Judgment Faor

Juris; 426872 LECLAIHRYAN A F'ROFESSIONAL CORPORATION
5 LONG WHARF DI
. 9TH FLOOR
NEW HAVEN, CT 06511
Phone: (203) 3317138 Fax
Emall: richard bowerman@leclaimyan.com

ALL OTHER PARTIES AND APPEARANCES

LIME ROCK PARK, LLC - Judgment For
Juris; 008512 CARMODY TORRANCE SANDAK & HENNESSEY LLP
WATERBURY CT 06721

Phone- {203) §73-1200 Fax:
Ema: cleefhcarmedyfaw com

LIME ROCK CITIZENS COUNCIL, LLC - Judgment For
Juris: 057385 SHIPMAN & GOODWIN LLP
ONE CONSTITUTION PLAZA
HARTFORD, CT 06103
Fhons: (850} 251-5047 Fax. (BED] 251-5215
Emaii- TRAVIDSDNG GOODWN C
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STATE OF CONNECTICUT

SUPREME COURT
APPELLATE COURT.

CAROLYN C. ZIOGAS 231 CAPITOL AVENUE
CHIEF CLERK : : HARTFORD, CT 06106
SUSAN C. REEVE TEL. (860) 757-2200
DEPUTY CHIEF CLERK

- QOctober 2, 2018
Dear Counsel of Record:

The attached appeal filed 10/02/2018, has been assigned docket number
A.C. 42171 LIME ROCK PARK, LLC v. PLANNING AND ZONING COMMISSION OF
THE TOWN OF SALI

The clerk assigned to this appeal is Attorney Cory Daige. He may be reached at
(860)757-2149. Please note that clerks are not permitted to give legal advice.

The appellate clerk’s office will be open from 8:30 a.m. until 5 p.m. on weekdays,
with the exception of legal holidays and closures for exigent circumstances, such as
inclement weather. The window at the appellate clerk’s office will be open from 8:30
a.m. until 4:30 p.m. For information regarding when electronic documents are deemed
filed, please see Practice Book § 63-2. For holiday and inclement weather questions,
self-help publications and videos, and forms related to the appeliate process, please
consult the Judicial Branch website at www.jud.ct.gov.

You may now subscribe to e-mail updates for Supreme and Appellate Court
Cases. To subscribe, please click on the link in the appeal case information section of
your case detail web page. Please note that you will receive an email notification only if
activity has occurred in your case. You will stop receiving updates if the case becomes
sealed or protected pursuant to a court order or statute.

Most civil and family cases will be assigned for a pre-argument conference (See
Practice Book § 63-10). If your case is eligible, you will be notified by letter of the date
and location of the conference. Attendance at the PAC conference is mandatory and
information regarding the pre-argument conference program including a video and the
“Pre-Argument Conference Handbook” is available at
www jud.ct.gov/Publications/videos/PAC .htm.

Very truly yours,
s/
Carolyn C. Ziogas
Chief Clerk
L. Jeanne Dullea Carl D. Cicchetti Rene L. Rebertson Luke P. Matyi Caory M. Daige Maurilio Amorim
Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk
860-757-2144 860-757-2223 860-757-2229 860-757-2249 860-757-2149 860-757-2242
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163588 APPEAL-AC-42172 10/2/2018 11:38M

[X] APPEAL

JD-SC-33 Rev. 11-17
P.B. Sections 3-8, 60-7, 60-8, 62-7, 62-8, 63-3, 63-4, 63-10,72-3
C.G.S. Sections 31-301b, 51-197f, 52-470

[] To Supreme Court

"} AMENDED APPEAL [[] CORRECTED FORM

[] JOINT APPEAL [[] CROSS APPEAL
All appeals must be filed electronically unless an exemption from the requirements of
electronic fifing has been granted or you are an Incarceraled self-represented parly. For

To Appellate Court further Information about e-filing or this form, see the Appeal Instructions, form JD-SC-34.

Name of case (Stale fulf name of case)

LIME ROCK PARK, LLC v. PLANNING AND ZCNING COMMISSION OF THE TOWN OF SALI

Type of appellate matter (If 2 wrt of error, the writ and the signed marshal’s relum must be filad on the same business day as this form. See Praclice Book Section 72-3.)

Appeal
Tried to Trial court location
Court 50 FIELD STREET Torrington CT 06790
Trial court judges baing appealad List all trial court docket numbers, including location prefixes
HON, JOHN D. MOORE Lt 1-CV-15-6013033-8
All other trial court judges who were Involved with the case | Judgment for (Where there are muliiple parties, specify those for whom judament was rendered)
ol LIME ROCK PARK, LLC
ourt .
History Contlnue§
! Date of]udgmenl(s) or declslun(s) being appealed Date of jssuance of netice gn any Dale for fifng appeal extended o
07/17/2018 crder an any motion that would :
“render judgment ineffective
Case type For Juvenile Cases
Civil D Termination of Parental Rights D Order of Temparary Custody
Far CiviNFamily Case Typas, Major/Minar code:
ABO _ [] otner
Appeal filed by {Party name{s}}
LIME ROCK PARK, LLC
From (the aclion fhet conslitufes the appealable judgment or decision)
Memorandum of Decision dated July 17, 2018
Appeal I his appeal is taken by the State of Cennecticut, provide the name of the judge who granted pemissicn to appeal and the date of the order
Statulory Basis for Appeal to Suprema Gourt
By (Signature of counsel of record) Telephone number Fax nurﬁber Juris number (If applicable)
» 301031 203-573-1200 301031
Type name and address of counsel of record filing this appeilata matter E-mall adgrass
{This Is your sppearance, see Praciice Book Seclion 62-8) -
clee@carmodylaw.com
CARMODY TORRANCE SANDAK & HENNESSEY LLP PO BOX 1110
WATERBURY CT 06721
Appearance
"X" ona if applicable
Counset or self-represented party who files this appeal will be deemed to have appeared In addition to counsel of record who
appeared In the trial court, m 7 I -
Counsel or self-represented parly who ﬁles this ame of counsel of record Juris number (I appiicable)
appeal is appearing in place of; N
1 certify that a copy of the appeal form | am filing will immediately be delivered to each other counsel of record and | have Included their
names, addresses, e-mail addresses and telephone numbers; the appeal form has been redacted or does not contzin any names or other
personal [denifying information that is prohibited frem disclosure by rule, stafute, court order or case law; and the appeal form complies with
all applicable rules of appellate procedure In accordance with Practice Book Sections 62-7 and 63-3.
Da iver
Certlfication te to be delivered 10/02/2018 I this appeal is a criminal or habeas corpus matter, | certify thal a copy of this appeal
if you have an exemption from e-filing under form will immediately be defivered to the Office of the Chief State's Attorney
Pracltice Book Section 60-8, attach a fist with the Appellate Bureau. Date to be delivered .
name, address, e-mail address, and telephone
number of each counsel of record and the address Signed (Counsef of recard) Datz signed
where the copy was delivered, P 301031 10/02f2018
.| To be fited with the Appellate Clerk within ten days of the filing of the appeal, if applicable. See Practice Book Section 63-4.-
Required 1. Prefiminary Staltement of the Issues . 4. Statement for Preargument Conference {form JD-SC-28A)
Documents | & Court Reporter's Acknowladgment or Certificate 5, Constitutionallty Notice

that no Iranscript Is necessary

3. Docketing Statement 6. Sealing Order form, ifany_

[x] Entry Fee Paid

Court Use Only
Cate and time filad

D No Fees Required [:I Fees, Costs, and Security waived by Judge (enter Judge's name below)

Judge

Date walved

SRR T
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Appeal Form (continued)

CASE NAME:
LIME ROCK PARK, LLC v. PLANNING AND ZONING COMMISSION OF THE TOWN OF SALI

Parties &nﬂfypearanceg

PARTY/PARTIES INITIATING THE APPEAL

LIME ROCK PARK, LLC - Judgmen! For
Juris: 008512 CARMODY TORRANCE SANDAK & HENNESSEY LLP

WATERBURY CT 06721
Phone: (203) 572-1200 Fax:
Email: clae@carmodytaw.com

ALL OTHER FARTIES AND APPEARANCES

PLANNING AND ZONING COMMISSION OF THE TOWN OF SALISBURY - Judgment For

Juris: 428872 LECLAIRRYAN A PROFESSIONAL CORPORATION
5 LONG WHARF DRIVE
STH FLOOR
NEW HAVEN, CT 06511,
Phone: (203) 331-7138 Fax:
Ematl: richard.bowarman@leclairryan.com

LIME ROCK CITIZENS COUNCIL, LLC - Judgment For
Juris: 057385 SHIPMAN & GOODWIN LLP
ONE CONSTITUTION PLAZA
HARTFORD, CT 06103
Phone: {860) 251-5047 Fax: (860} 251-5216
Emalil: TOAVIDSON@GOODWIN.COM
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] APPEAL ] JOINT APPEAL ] GROSS APPEAL (] AMENDED APPEAL [x] CORRECTED FORM
JD-SC-33  Rev. 11-17 '

P,B. Secllons 3-8, 60-7, 60-8, 62-7, 62-8, 63-3, 63-4, 63-10, 723 All eppeals must be filed electronically unless an exemplion from the requirements of
C.G.8. Seclions 31-301b, 51-187F, 52470 electronic filing has been granted or you are an incarcerated self-represented party. For |

D To Supreme Court To Appellate Court further information about e-filing or this form, see the Appeal Instructions, form JD-SC-34.

Name of case (State full name of case)
Lime Rock Park, LLGC v. Planning and Zoning Commission of the Town of Salisbury
Type of appellate matier (if a wrt of amor, the wril and the signed marshal's retum must be filed on the same business day as this form. See Practice Book Section 72-3.)

Appeal after Certification by the Appellate Court

Trled to . Trial court focation
Court 50 Field Street, Torringten, CT 06720
Trial court judges being appealed List all trial court docket numbers, including location prefixes
Hon. John D, Moore LLICV 1560130338
All other trial court Judges who were involved with the case | Judgment for (Where there are mulfipie pan‘res specily those far whom judgment was rendered}
Trial Lime Rock Park, LLC (in part)
Court Planning and Zoning Commission of the Town of Salisbury (in part)
History Lime Rock Citizens Council, LLC (in part)
Date of judgment(s) or decision(s) being appealed Date of Issuance of notica on any Date for tiiing appeal extended to
’ ordar on any motion that would
07/17/2018 ] renderiudgr"'nent Ineffective
Case tyge ) For Juvenits Cases
Civil [7] Termination of Parental Rights ~ {_| Order of Temporary Custody
For CiviVFamily Case Types, Major/Minor code:
ADO [ ] Other
Appeal filed by (Parly hame(s)) . :
Lime Rock Park, LLC
From (the action that consfitules the appealable judgment or decision)
Judgment entered on Amended Memorandum of Decision dated July 17, 2018
Appeal If this appeal is taken by the State cf Gonnectlcut, provide the name of ths judge who granted permission to appeal and the date of the order
Statutory Basis for Appeal to Suprema Court
By (\‘:‘.Igna!um of counsef of record) Telephone number Fax number Juwris number (If applicabie)
» Ve O Ch_o (203) 573-1200 (203) 575-2600 008512
Type name and address of counsel of record filing'thls appellate matter E-mail address )
(This is your appearance; ses Pratlice Book Saclion 528} mcox{@carmodylaw.com
Maureen Danehy Cox, Esqg. .
Carmody Torrance Sandak & Hennessey, LLP
50 Leavenworth Street, P. O. Box 1110, Waterbury, CT 06721-1110
Appearance
"X* one if applicable
Counsel or self-regresented party who files this appeal will be deemed to'have appeared in addition to counsel of record who
appeared in the irial court, N of eaunsel of record Juris number (if applicabl
Counsel or self-represented party who files this sme el Fecerd, : -| Juris aumber (i applicabie)
appeal Is appearing in place of: .
1 cerlify that a copy of the appeal form | am filing will immediately be delivered to each other counsel of record and | have included their
names, addresses, e-mail addresses and telephone numbers; the appeal form has been redacted or does not contain any names or-other
personal identlfylng Information that is prohibited from disclosure by rule, statute, court order or case law; and the appeal form complies with
all applicable rules of appellate procedure In accordance with Praclice Book Sections 62-7 and 63-3.
Certification Date to be deilvered 10/03/2018 "_| Ifthls appeal is a criminal o habeas corpus matter, | certify that a copy of this appeal
If you have an exemption from e-filing under form will immediately be delivered to the Office of the Chief State's Attorney
Praclice Book Section 60-8, altach a list with the Appeliate Bureau, Date to be delivered
name, address, e-mail address, and telephone
number of each counsel of record and the address Signed MMJ Kp Date signed
where the copy was delivered. > : 10/03/2018
To be filed with the Appellate Clerk within ten days of the filing of the appaai if applicable. See Practice Book Section 63-4,
Requlred 1. Preliminary Statement of the Issues 4. Statement for Preargument Conference (farm JD-SG-284)
Documents 2. Eg?ﬁ?gsgg;‘;;gcﬁgg:ggg?ymeni or Certificate 5, Constliutionality Notice
3. Docketing Statement 6, Sealing Order'form, Ifany

Court Use Only
D Eniry Fee Paid D No Fees Raquired D Fees, Costs, and Security walved by Judge {(enter Judge's name below) Date and time fled

Judge Date waived
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CAROLYN C. ZIOGAS
CHIEF CLERK

SUSAN C. REEVE
DEPUTY CHIEF CLERK

Dear Counsel of Record:

STATE OF CONNECTICUT

SUPREME COURT
APPELLATE COURT

October 2, 2018

231 CAPITOL AVENUE
HARTFORD, CT 06106

TEL. (860) 757-2200

The attached appeal filed October 2, 2018, has been assigned docket humber
A.C. 42172 Lime Rock Park, LLC v. Planning and Zoning Commission of the Town

of Salisbury et al.

The clerk assigned to this appeal is Attorney Cory Daige. He may be reached at
(860)757-2149. Please note that clerks are not permitted to give legal advice.

The appellate clerk’s office will be open from 8:30 a.m. until 5 p. m. on weekdays,
with the exception of legal holidays and closures for exigent circumstances, such as
inclement weather. The window at the appellate clerk's office will be open from 8:30
a.m. until 4:30 p.m. For information regarding when electronic documents are deemed
filed, please see Practice Book § 63-2. For holiday and inclement weather questions,
self-help publications and videos, and forms related to the appellate process, please
consult the Judicial Branch website at www.jud.ct.gov.

You may now subscribe to e-mail updates for Supreme and Appellate Court
Cases. To subscribe, please click on the link in the appeal case information section of
your case detail web page. Please note that you will receive an email notification only if
activity has occurred in your case. You will stop receiving updates if the case becomes
sealed or protected pursuant to a court order or statute.

Most civil and family cases will be assigned for a pre-argument conference (See
Practice Book § 63-10). If your case is eligible, you will be notified by letter of the date
and location of the conference. Attendance at the PAC conference is mandatory and
information regarding the pre-argument conference program including a wdeo and the
“Pre-Argument Conference Handbook” is available at
www.jud.ct.gov/Publications/videos/PAC.htm.

Very truly yours,
/sl
Carolyn C. Ziogas
Chief Clerk
L. Jeanne Dullea Carl D. Cicchetti Rene L. Robertson - Luke P, Matyi Cory M. Daige Maurilio Amorim
Asslstant Clerk Assistant Clerk Asslstant Clerk Assistant Clerk Assistant Clerk Assistant Clerk
B60-757-2223 860-757-2229 860-757.2249 860-757-2149 860-757-2242

860-757-2144
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AC 42158 . APPELLATE COURT

LIME ROCK PARK, LLC
STATE OF CONNECTICUT
V. :
PLANNING AND ZONING COMMISSION :
OF THE TOWN OF SALISBURY : SEPTEMBER 27, 2018

DOCKETING STATEMENT OF INTERVENOR
LIME ROCK CITIZENS COUNGIL, LLC

Pursuant to Practice Book § 63-4(a)(3), intervenor Lime Rock Citizens Council, LLC

hereby submits the following information:

A. Names and Addresses of Parties and Counsel|
Plaintiff: ' Counsel:
Lime Rock Park, LLC John L. Cordani, Jr., Esq.
497 Lime Rock Road jlcordani@carmodylaw.com
Lakeville, CT 06039 ~ Richard L. Street, Esq.

rstreet@carmodylaw.com
Carmody Torrance Sandak & Hennessey LLP
195 Church Street
P. O. Box 1950
New Haven, CT 06509-1950
Tel.: (203) 777-5501
Fax: (203) 784-3199
Juris No. 008512

James K. Roberison, Jr., Esq.
jrobertson@carmodylaw.com
Maureen Danehy Cox, Esq.
meox@carmodylaw.com
Carmody Torrance Sandak & Hennessey LLP
50 Leavenworth Street
Waterbury, CT 06721-1110

Tel.: (203) 573-1200

Fax: (203) 575-2600
Juris No. 008512

7002279 / s3 |
JAA67
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. Defendant:

Pianning and Zoning Commission
of the Town of Salisbury

27 Main Street

P. O. Box 548

Salisbury, CT 06068

Intervening Defendant:

Lime Rock Citizens Council, LLC
P. O. Box 509
Lakeville, CT 06039

O

Counsel:

Charles R. Andres, Esq.
charles.andres@leclairryan.com
LeClair Ryan
545 Long Wharf Drive
Ninth Filoor ,
New Haven, CT 06511
Tel.: (203) 672-3204
Fax: (203) 672-3238
Juris No. 428872

Counsel:

Timothy S. Hollister
thollister@goodwin.com
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06013-1919

Tel.: (860) 251-5000

Fax: (860) 251-5318
Juris No. 057385

B. Plaintiff, defendant, and intervening defendant petitioned for certification, and

all were granted on September 20, 2018. As of this date, neither the plaintiff or defendant

has filed their Appeal. Once they have filed their Appeals, the undersigned will file a

Revised Docketing Statement with the Appellate Court Docket Numbers.

C.  There were exhibits in the trial court.
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INTERVENING DEFENDANT,
LIME ROCK CITIZENS COUNCIL, LLC

oy el MK&QL

" Timothy 'S, Hollister
thollister@goodwin.com
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06013-1819

Tel.: (860) 251-5000
Fax: (860) 251-5318
Juris No. 057385
Its Attorneys

CERTIFICATE OF COMPLIANCE AND CERTIFICATION OF SERVICE

Pursuant to Practice Book §§ 62-7 and 63-4, | hereby certify that this Docketing
Statement complies with all applicable rules of appellate procedure; that it does not contain
any names or personally identifying information that is prohibited from disclosure by rule,
statute, court order, or case law; and that a copy has been served electronically on the
undersigned counsel, this 27th day of September, 2018.

John L. Cordani, Jr., Esq.
ilcordani@carmodylaw.com
Richard L. Street, Esq.
rstreet@carmodylaw.com
Carmody Torrance Sandak &
Hennessey LLP
195 Church Street
P. O. Box 1950
New Haven, CT 06508-1950
Tel.: (203) 777-5501
Fax: (203) 784-3199
Juris No. 008512

James K. Robertson, Jr., Esq.
irobertson@carmodylaw.com

1A469

Maureen Danehy Cox, Esq.
mcox@carmodylaw.com
Carmody Torrance SandaK &
Hennessey LLP
50 Leavenworth Street
Waterbury, CT 06721-1110
Tel.: (203) 573-1200
Fax: (203) 575-2600
Juris No. 008512
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Charles R. Andres, Esq.
charles.andres@leclairryan.com
LeClair Ryan
545 Long Wharf Drive
Ninth Floor
New Haven, CT 06511
Tel.: (203) 672-3204
Fax: (203) 672-3238
Juris No. 428872

Dty S ot

Timothy’S. Hollister |
Commissioner of the Superior Court
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AC 42171
LIME ROCK PARK, LLC . APPELLATE COURT
v. | . STATE OF CONNECTICUT

PLANNING AND ZONING COMMISSION : A
OF THE TOWN OF SALISBURY, ET AL. : . OCTOBERZ2, 2018

DOCKETING STATEMENT BY DEFENDANT/APPELLANT
PLANNING AND ZONING COMMISSION OF THE TOWN OF SALISBURY

Pursuant to Practice Book § 63-4(a)(3), Defendant/Appellant Planning & Zoning

Commission of Town of Salisbury hereby submits the following information:;

A. Names and Addresses of Parties and Counsel
Plaintiff: " Gounsel:
Lime Rock Park, LLC ' James K. Robertsoh, Jr., Esq.
497 Lime Rock Road ' jrobertson@carmodylaw.com
Lakeville, CT 06039 Maureen Danehy Cox, Esq.

mcox@carmodylaw.com
Carmody Torrance Sandak & Hennessey
LLP
50 Leavenworth Street
. Waterbury, CT 06721-1110
Tel.: (203) 573-1200
Fax: (203) 575-2600
Juris No. 008512

Richard L. Street, Esq.
Rstreet@carmodylaw.com

Carmody Torrance Sandak & Hennessey
LLP

195 Church Street

P. O. Box 1950

New Haven, CT 06500-1850

Tel.: (203) 777-5501

Fax: (203) 784-3199

Juris No. 008512
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Defendant: _

Planning and Zoning Commission
of the Town of Salisbury

27 Main Street

P. O. Box 548

Salisbury, CT 06068

Intervening Defendant:

Lime Rock Citizens Council, LLC
P. O. Box 508
Lakeville, CT 06039

Counset:

Charles R. Andres, Esq. :
charles.andres@leclairryan.com
LeClairRyan, PLLC

545 Long Wharf Drive

Ninth Floor

New Haven, CT 06511

Tel.: (203) 672-3204

Fax: (203) 672-3238

Jurjs No. 428872

Counsel:

Timothy S. Hollister
thollister@goodwin.com
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06013-1818
Tel.: (860) 251-5000
Fax: (860) 251-5318
Juris No, 0567385

B. Plaintiff, defendant, and intervening defendant petitioned for certification,

and all were granted on September 20, 2018, The intervéning defendant filed its.appeal

on September 27, 2018 and has been assigned AC No. 42158. As of this date, the

plaintiff has not filed its Appeal. Once all parties have filed their Appeals, the undersigned

will file a Revised Docketing Statement with the Appellate Court Docket Numbers.
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C. There were exhibits in the trial court.

THE DEFENDANT/APPELLANT,
PLANNING & ZONING COMMISSION OF
THE TOWN OF SALISBURY

BY LECLAIRRYAN, PLLC

545 Long Wharf Drive, Ninth Floor
New Haven, Connecticut 06511
Telephone: 203.672.3204

Fax: 203.672.3238

Email: charles.andres@leclairryan.com

Juris No. 428872
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CERTIFICATE OF COMPLIANCE. AND CERTIFICATE OF SERVICE

Pursuant to Practice Book §§ 62-7 and 63-4, | hereby certify that this Docketing

Statement camplies with all applicable rulés of appellate procedure: that if does hot contain” -

any names or personally identifying information that is prohibited from disclosure by rule,
statute, court order, or case law; and that a copy has been served electronically on the -
undersigned counse!, this 2™ day of October, 2018:

Richard L. Street, Esq. ' Timothy S. Hollister

Rstreet@carmodylaw.com thollister@goodwin.com
Carmody Torrance Sandak & Hennessey LLP  Shipman & Godwin LLP
195 Church Street One Constitution Plaza
P.C. Box 1950 Hartford, Connecticut 06013-1919
- New Haven, CT 06509-1950 Telephone: 860.251.5000
Telephone: 203.777.5501 : Fax: 860.251.5318
Fax: 203.784.3189 Juris No. 057385

Juris No. 008512

James K. Robertson, Jr., Esq.

irobertson@carmodylaw.com

Maureen Danehy Cox, Esgq.
meox@carmodylaw.com
Carmody Torrance Sandak & Hennessey LLP
50 Leavenworth Street
Waterbury, CT 06721-1110

Telephone: 203.573.1200

Fax: 203.575.2600
Juris No. 008512

Charles R. Andres

90529680721
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NO. AC-42172 : APPELLATE COURT
LIME ROCK PARK, LLC o STATE OF CONNECTICUT
VS,

PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALISBURY : OCTOBER 2, 2018

DOCKETING STATEMENT OF
APPELLANT LIME ROCK PARK, LLC

Pursuant to Practice Book § 63-4(a)(3), the appellant Lime Rock Park, LLC

hereby submits the following information:

A. Names and Addresses of Parties and Counsel
Plaintiff: Counsel;
Lime Rock Park, LLC James K. Robertson, Jr., Esq.
497 Lime Rock Road irobertson@carmodylaw.com

Lakeville, CT 06039 Maureen Danehy Cox, Esq.
: meox@carmodylaw.com

Carmody Torrance Sandak & Hennessey LLP
‘50 Leavenworth Street
P. 0. Box 1110
Waterbury, CT 06721-1110
Tel.: (203) 573-1200
Fax: (203) 575-2800
Juris No. 008512

Richard L. Street, Esq.
rstreet@carmodylaw.com
Carmody Torrance Sandak & Hennessey LLP
185 Church Street
P. O. Box 1950
New Haven, CT 06509-1950
Tel.: (203) 777-5501
Fax, (203) 784-3199 -
- Juris No. 012592

{W3046284} i
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Defendanti: Counsel:
Planning and Zoning Commission Charles R. Andres, Esq.
of the Town of Salisbury charies.andres@leclairryan.com
o7 MIER STt~ - - ~1sClairRyan .
P. O. Box 548 545 Long Wharf Drive, 8 Floor
Salisbury, CT 06068 : New Haven, CT 06511

Tel: (203) 872-3204
Fax: (203) 672-3238
Juris No. 428872

Intervening Deferidant: Counsel:

Lime Rock Citizens Council, LLC Timothy S. Hollister, Esaq,
P. C. Box 509 thollister@goodwin.com
Lakevile, CT 06039 ~ Shipman & Goodwin LLP

One Constitution Plaza

Hartford, CT 06013-1919

Tel., (860) 251-5000

Fax: (860) 251-5318

Juris No. 057385

B. Plaintiff, Defendant, and Intervening Defendant all petitioned for

certification, and all certifications were granted on September 20, 2018. The
Intervening Defendant has filed its appeal, AC Docket No. AC 42158. As of this date,
the Defendant has not filed its appeal. Once Defendant has filed its appeal, the
undersigned will file a Revised Docketing Statement with all the Appellate Court docket

numbers.

C. There were exhibits in the trial court.

{W1046284) : 2
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THE PLAINTIFF/APPELLANT,
LIME ROCK PARK, LLC

By: M'g% O\/-’

Maureen Danehy Cox
For: Carmody Torrance Sandak &
Hennessey, LLP
50 Leavenworth Street
P. 0. Box 1110
Waterbury, CT 06721-1110
Its Attorneys :
Juris No. 008512
Phone: (203) 573-1200
Fax: (203) 575-2600

mcox@carmodylaw.com

{W1046284) : 3
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CERTIFICATE OF COMPLIANCE AND CERTIFICATION OF SERVICE

Pursuant to Practice Book §§ 62-7 and 63-4, | hereby certify that this Docketing
Statement complies with all applicabie rules of appellate procedure; that it does not
contain any names of personally idéntifying information that is prohibited from
disclosure by rule, statute, court order, or case law; and that a copy has been served
electronically on the undersigned counsel, this 2™ day of October, 2018.

Timothy S. Hollister, Esq.

Shipman & Goodwin LLP

One Constitution Plaza

Hartford, CT 06103-1819
thollister@goodwin.com .
Counsel for Lime Rock Citizens Council, LLC

Charles R. Andres, Esq.

LeClair Ryan

545 Long Wharf Drive, 9th Floor

New Haven, CT 06511
charles.andres@leclairryan.com \
Counsel for Planning and Zoning Commission

of the Town of Salisbury
Maureen Danehy €dXx —
Commissioner of the Superior Court
. (W3046284) 4
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AC 42158 . APPELLATE COURT
"LIME ROCK PARK, LLG :
STATE OF CONNECTICUT
V.
PLANNING AND ZONING COMMISSION
OF THE TOWN OF SALISBURY : OCTOBER 22, 2018

MOTION TO TRANSFER APPEAL TO SUPREME COURT

Pursuant to Practice Book §§ 65-2 and 66-2, the intervenor / co-defendant /
appellant Lime Rock Citizens Council hereby moves to transfer this appeal from the
Appellate Court to the Supreme Court. All parties agree that this appeal and the related
companion appeals, AC 42171 and AC 42172, should be transferred to the Supreme Court.
L BRIEF HISTORY.

This case is a zoning appeal, brought by Lime Rock Park, LLC, owner and operator
of the Lime Rock automobile race track,. operations buildings, and campground in
Salisbury, from zoning regulations adopted in November 2015 that sought to clarify and
codify limits on the Track's operations contained in injunctive orders dating back to 1959.

A key issue in the 2015 amendments ié the authority of the Salisbury Planning and Zoning
Commission ("PZC") to continue, by regu[ation, a court order that has banned Sunday auto
racing since 1959. Limé Rock Citizens Council, representing about 500 property owners
within fwo miles of the Track, as well as a church, cemetery associatiqn, and classical
music venue (Music Mountain), all of which are impacted by the Track, intervened on the
side of the Salisbury PZC in 2016. After several oral arguments and supplem_ents of the
record, thé trial court (the Hon. John D. Moore), in an extensive Memorandum, invalidated
the TPZC's ban on Sunday racing, but upheld other limits on racing. All parties sought

certification, which was granted in September 2018.

7054620
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Il. ~ FACTUAL BASES FOR TRANSFER.

1. lThis case involves primarily an issue of statutory interpretation, whether
General Statutes § 14-164a. prompts a municipal zoning regulation that bans auto racing on
Sundays. Thus, the main issue is one of law, subject to plenary review. The other issues
decide by the trial court are of statewide impc.)rtance, such as the authority of a zonirig
corﬁmission to regulate sources of noise, and to require a non-confirming use to apply for a
special permit for its operations. '

2. The trial court has rendered an extenéiVe Memorandum of Decision.

3. The parties are a large, regional cdmmercial automobile race track facility; thé
Town of Salisbury and its Planning and Zoning Commission; and the Lime Rock Citizens
Coun;:i[, and thus at issue in this case are respective property rights of the parties within an
entire region of the state.

4. For these reasons, a final legal answer is needed from the Supreme Court.

[1. LEGAL GROUNDS FOR TRANSFER. |

1. Practice Book § 65-2 provides for transfer.

2. All parties agree that this docket numbef and the two companion appeals
should be transferred to thé Supreme Court.

3. Any Appellate Court decision will I'ikeiy lead to a Supreme Court appeal, given

the parties and the issues.

~ For these reasons, the Lime Rock Citizens Council moves for transfer to the

Supreme Court.
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INTERVENING DEFENDANT / APPELLANT,
LIME ROCK CITIZENS COUNCIL, LLC

oy Gomtty, J AL~

Timothy S. Hollister
thollister@goodwin.com
Shipman & Goodwin LLP
One Constitution Plaza
Hariford, CT 06013-1919
Tel.: (860) 251-5000
Fax: (860) 251-5318
Juris No. 057385
Its Attorneys

CERTIFICATE OF COMPLIANCE AND CERTIFICATION OF SERVICE

Pursuant to Practice Book §§ 62-7 and 66-3, | hereby certify that this Motion to
Transfer Appeal to Supreme Court complies with all applicable rules of appellate
procedure; that it does not contain any names or personally identifying information that is
prohibited from disclosure by rule, statute, court order, or case law; and that a copy of the
Motion to Transfer to Supreme Court and Amended Memorandum of Decision have been
served electronically on the undersigned counsel, this 22nd day of October, 2018.

John L. Cordani, Jr., Esq. James K. Robertson, Jr., Esq.
jlcordani@carmodylaw.com jroberison@carmodylaw.com
Richard L. Street, Esaq. Maureen Danehy Cox, Esq.
rstreet@carmodylaw.com ‘ meox@carmodyiaw.com
Carmody Torrance Sandak & Carmody Torrance Sandak &
Hennessey LLP Hennessey LLP
185 Church Street 50 Leavenworth Street
P. O. Box 1950 . _ . Waterbury, CT 06721-1110
New Haven, CT 06509-1950 - Tel.: (203) 573-1200
Tel.: (203) 777-5501 Fax: (203) 575-2600
Fax: {203) 784-3199 Juris No. 008512

Juris No. 008512
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Charles R. Andres, Esq.
charles.andres@leclairrvan.com

LeClair Ryan

545 Long Whaif Drive

Ninth Floor

New Haven, CT 06511
Tel.: (203) 672-3204
Fax: (203) 672-3238

Juris No. 428872

P 1Hy S LYo
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SUPREME COURT
STATE OF CONNECTICUT

AC 42158
LIME ROCK PARK, LLC
V.

PLANNING AND ZONING COMMISSION OF THE TOWN OF SALISBURY

JANUARY 17, 2019 _
ORDER
THE MOTION OF THE DEFENDANT-APPELLANT, FILED OCTOBER 22, 2018,
TO TRANSFER APPEAL TO SUPREME COURT, HAVING BEEN PRESENTED TO
THE COURT, IT 1S HEREBY O RD E RE D THAT NO ACTION IS NECESSARY.

BY THE COURT,

1S/
- CORY M. DAIGE
ASSISTANT CLERK-APPELLATE

NOTICE SENT: JANUARY-18, 2019

HON. JOHN D. MOORE

COUNSEL OF RECORD -

CLERK, SUPERIOR COURT LLI-CV15-6013033-8

180150
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STATE OF CONNECTICUT

SUPREME COURT
APPELLATE COURT

CAROLYN C. ZIOGAS 231 CAPITOL AVENUE
CHIEF CLERK * HARTFORD, CT 06106

SUSAN C. REEVE ‘ TEL. {860) 757-2200
DEPUTY CHIEF CLERK FAX (860) 757-2217

January 17, 2019

Re: A.C. 42158 Lime Rock Park, LLC v. Planning and Zoning Commission of the Town
of Salisbury

Dear Counsel:

Pursuant to Practice Book §65-1 , the above-captioned appeal has been
transferred to the Supreme Court. The Supreme Court docket number assigned is
S.C. 20237. Use only the Supreme Court number on all future filings in this appeal.

Briefing is in accordance with P.B. 67-1 et seq. Any due dates established in the
Appellate Court remain in effect. '

For further information, please see Chapter 67 of the Connecticut Practice Book
and the Judicial Branch website. ‘

The clerk assigned to your case is Attorney Cory M. Daige. This office has no
information regarding the reason for transfer. However, if you have other questions
concerning this appeal, Attorney Daige may be reached at 860-757-2149.

- Very fruly yours,
1S/
Carolyn C. Ziogas
Chief Clerk
i

Notice Sent: January 17, 2019
Hon. John D. Mooere
Clerk, Superior Court (LLI-CV-15-6013033-S)
Counsel of Record
L. Jeanne Dullea Carl D. Cicchetti Rene L. Robertson Luke P. Matyi CoryM. Daige - Maurilio Amorim Rachelle Alexandre
Assistant Clerk | Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Temp. Asst. Clerk
*860-757-2144 B860-757-2223 860-757-2229 BE0-757-2249 860-757-2149 860-757-2242 860.757-2225
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AC 42171
LIME ROCK PARK, LLC . APPELLATE COURT
V. oo STATE OF CONNECTICUT

PLANNING AND ZONING COMMISSION :
OF THE TOWN OF SALISBURY, ET AL. . OCTOBER 24, 2018

MOTION TO TRANSFER APPEAL TO SUPREME COURT

Pursuant to Practice Book §§ 65-2.and 66-2, the defendant) appellant Planning and
Zonihg Commission of the Town of Salisbury ("Commission") hereby moves to transfer this
appeal from the Appellate Court to the Supreme Court. All parties agree that this appeal
and the related companion appeals, AC 4215é and AC 42172, should be transferred to the
Supreme Court. ‘

I BRIEF HISTORY

This case is a zoning appeal, brought by Lime Rock Park, LLC, owner and operator
- of the Lime Rock automobile race track, operétions buildings, and campground in
Salisbury, from zoning regulations adopted in November 2015 that sought to clarify and
codify limits on the Track's permitted racing times. Since at least 1981, the zoning
regulations provided that racing may be conducted at times permitted by “Court Order”, i.e.,
a reference to a nuisance action brought by abutting property owners that established
permitied race times. In an effort to divest the zoning regulations from dependence on
judicial rulings in a private nuisance action where the Commission was not even a party,

the Commission deleted the language in the regulations referencing the “Court Order”, and
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substituted instead language from the most recent judicial ruling setting forth the permitted
race times. Lime Rock Citizens Council, representing about 500 property owners within two
miles of the Track, as well as a church, cemetery association, and classical music venue
(Music Mountain), all of which are impacted b.y the Track, intervened on the side of the
Commission in 2016. After several oral arguments, supplements of the record and motions
to re-argue, the trial court (the Hon. John D. Moore), in an extensive. Memorandum, found
that restrictions on Sunday racing were preemp.ted by Gen. Stat § 14-164a, but that other
restrictions on race times were proper. The court also dismissed other claims made by the
plaintiff. All parties sought certification, which was granted in September 2018, |
. - FACTUAL BASES FOR TRANSFER

1. ‘This case involves primarily issues of statutory interpretation, whether
General Statutes § 14-164a pre-empts a municipal zoning regulation that prohibits racing
on Sundays, and whether Gen, Stat. § 8-13 applies to temporal (vs. spatial) standérds in
zoning regulations. Thus, the main issues are issues of law, subject to ﬁlenary reviéw. |

2. Thereareno Appellate or Supreme Court cases addressing Gen. Stat. § 14-
164a, which has existed in some form éince 1935. In addition, although a version of Gen. |
Stat. § 8-13 has been part of chapter 124 since its adoption, there are few cases that refer
to it and no cases addressing the specific issue here, i.e., whether a municipal zoning

“regulation addressing a temporal (vs. spatial) standard prevails over a less restrictive state

statute.
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3. Questions of great statewide public importance are involved affecling all
municipalities throughout the state. Under the court's intefprefation, any municipal zoning
regulations that do not allow motor vehicle racing after noon on Sundays are illegal
because they viofate Gen. Stat. § 14-164a. If the Salisbury Zoning Regulations, which allow
racing on certain weekdays and some Saturdays, but not on Sundays, violates § 14-164a,
then zoning regulations that prohibit auto racihg altogether (including Sundays} also vio_late
§ 14-164a. | |

4, The other jssues decided by the trial court are of statewide importance, such
as the authority of a zoning commission to regulate sources of noise.

5. The trial court has rendered an extensive Memorandum of Decision.

6. The parties are a large, regional commercia] automobile race track facility; the
Town of Salisbury and its Planning and Zoning Commission; and the Lime Rock Citizens
Council, and thus at issue in this case are respective property rights 6f the parties within an
entire region of the state.

7. For these reasons, a final legal answer is needed from the Supreme Court.
. LEGAL GROUNDS FOR TRANSFER

1. Practice Book § 65-2 provides for transfer.

2, All parties agree that this docket number and the two companion appeals
should be transferred to the Supreme Court.

3. Any Appellate Cﬁun decision will likely lead toa Supreme Court appeal, given

the parties and the issues.

JAABT7



For these reasons, the Commission moves for transfer to the Supreme Court.

THE DEFENDANT/APPELLANT, .
PLANNING & ZONING COMMISSION OF
THE TOWN OF SALISBURY

BY LECLAIRRYAN, PLLC

Charles R. Andres ’

545 Long Whaif Drive, Ninth Floor
New Haven, Connecticut 06511
Telephone: 203.672.3204

Fax: 203.672.3238

Email: charles.andres@leclairryan.com
Juris No. 428872
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CERTIFICATE OF COMPLIANCE AND CERTIFICATE OF SERVICE

Pursuant to Practice Book §§ 62-7 and 63-4, | hereby certify that this Motion to
Transfer to Supreme Court complies with all applicable rules of appellate procedure; that it
does not contain any names or personally identifying information thét is prohibitéd from
disclosure by rule, statute, court order, or case law; and that a copy has been served |

electronicalfy on the undersigned counsel, this 24™ day of October, 2018:

Richard L. Street, Esq. Timothy S. Hollister
Rstreet@carmodylaw.com thollister@goodwin.com
Carmody Torrance Sandak & Hennessey LLP  Shipman & Godwin LLP
195 Church Street One Constitution Plaza
P.0. Box 1950 ‘ Hartford, Connecticut 06013-1919
New Haven, CT 06509-1950 "~ Telephone: 860.251.5000
Telephone: 203.777.5501 Fax: 860.251.5318
Fax: 203.784.3199 Juris No. 057385

Juris No. 008512

James K. Robertson, Jr., Esq.
jrobertson@carmodylaw.com
Maureen Danehy Cox; Esq.
mcox@carmodyiaw.com
Carmedy Torrance Sandak & Hennessey LLF’
50 Leavenworth Street
Waterbury, CT 06721-1110

Telephone: 203.573.1200

Fax: 203.575.2600
Juris No. 008512

Charles R. Ar;dres T

805456690-1
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SUPREME COURT

STATE OF CONNECTICUT

AC 42171
LIME ROCK PARK, LLC
V.

PLANNING AND ZONING COMMISSION OF THE TOWN OF SALISBURY

JANUARY 17, 2019 =
CORRECTED O RD E R*

THE MOTION OF THE DEFENDANT-APPELLANT, FILED OCTOBER 24,2018,
TO TRANSFER APPEAL TO SUPREME COURT, HAVING BEEN PRESENTED TO
THE COURT, IT IS HEREBY O RD E R E D THAT NO ACTION [S NECESSARY.

BY THE COURT,

1S/
CORY M. DAIGE ,
ASSISTANT CLERK-APPELLATE

*CORRECTED AS TO DOCKET NUMBER ONLY.
NOTICE SENT: JANUARY 18, 2019
HON. JOHN D. MOORE

COUNSEL OF RECORD
CLERK, SUPERIOR COURT LLI-CV15-6013033-S

180159
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STATE OF CONNECTICUT

SUPREME COURT
APPELLATE COURT

CAROLYN C. ZIOGAS ’ 231 CAPITOL AVENUE
. HARTFORD, CT 06106

CHIEF CLERK

TEL. (860) 757-2200

SUSAN C. REEVE
FAX (860) 757-2217

DEPUTY CHIEF CLERK
January 17, 2019

Re: A.C. 42171 Lime Rock Park, LLC v. Planning and Zoning Commission of the Town
of Salisbury ' '

Dear Counsetl:

Pursuant to Practice Book §65-1, the above-captioned appeal has been
transferred to the Supreme Court. The Supreme Court docket number assigned is
8.C. 20238, Use only the Supreme Court number on all future filings in this appeal.

-Briefing is in accordance with P.B. 67-1 et seq. Any due dates established in the
Appellate Court remain in effect.

For further information, please see Chapter 67 of the Connecticut Practice Book
and the Judicial Branch website.

The clerk assigned to your case is Attorney Cory M Daige. This office has no
information regarding the reason for transfer. However, if you have other questions
~ concerning this appeal, Attorney Daige may be reached at 860-757-2149.

Very truly yours,
1S/
Carolyn C. Zicgas
Chief Clerk
Notice Sent: January 17, 2019
Hon. John D. Moore
Clerk, Superior Court (LLI-CV-15-6013033-S)
Counsel of Record
L. Jeanne Dullea Car D. Ciccheni Rene L. Roberison Luke P. Matyl . Cory M. Daige Maurilio Arnorim Rachetfle Alexandre
Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Temp. Asst. Clerk
860-757-2242 860-757-2225

860-757-2144 B50-757-2223 B60-757-2228 850-757-2249 860-757-2149
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AC 42172 : APPELLATE COURT
LIME ROCK PARK, LLC :

STATE OF CONNECTICUT
V.

PLANNING AND ZONING COMMISSION : o
OF THE TOWN OF SALISBURY . OCTOBER 24, 2018

MOTION TO TRANSFER APPEAL TO SUPREME COURT

Pursuant to Practice Book §§ 65-2 and 66-2, the plaintiff / appéllanti_ime
Rock Park, LLC hereby moves to transfer this appéal from the Appellate Court to the -
Supreme Court. Ali parties to this appeal agree that this appeal and the related
appeals, AC 4_217i and AC 42172, éhould be transferred to the Supreme Court,
| BRIEFHISTORY., |

Plaintiff / Appellant»Lime Rock Park, LLC appealed from the Town of
Salisbury Planning and Zonihg Commission’s 2015 adoption of amendn;nents toits
zoning regulations on various grounds including, inter alia,-that the amendments
violated state laws regarding racing activities and noise regulation, that the
amendments failed to further'_aﬁy legitimate land uée interest, and that the
amendments violated the rights of the one entity they regulated, Lime Rock Park,
LLC. The defendant Commission appeared and participated in the appeal, along'
with Lime Rock Citizens Council, LLC (“Council") which was granted intervenor
status. After briefing and several hearings, the court (the Honorable J.D. Moore),
issued a Memorandum of Decision whereby the court sustained the appeal in part
and denied it in part. Thereafter, each of the parties moved for reargument and/or

reconsideration of various paris of the Decision, with supporting memoranda. The

fW3054011}
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court ordered reargument, and the parties filed various obfections and memoranda

related to the issues raised. The court heard argument on the mofions and then

" sought additional ‘informationl-_rega rding-the -zehing regulations -On July-17,-2018,the- .. ..

court issued an Amended Memorandum of Decision. Thereafter, Lime Rack Park,
LLC and the other parties ea_ch filed sepa}ate petitions for certification to the
Appellate Court, which petitions were granted. Lime Rock Park, LLC then filed this

appeal; the Commission and the Council also filed appeals.

I, FACTUAL BASES FOR TRANSFER.

1. 'This case involves issues of statutory interpretation and preemption,
including, infer alia, whether General Statutes § 14-164a baxjs a.munic.ipa! land use
board from.enacting regulations that purport to prohibit rading on days and during
Hours that are authorized under the stétute, and whether regﬁlations that purport ‘to
limit unmufflered racing are subject to the mandatory approval provisions of
Connecticut General Statute §22a-73(c). Thus, the main issues are issues 'o.f law,
subject to plenary review.

2. The trial court réndered a lengthy (97 pages) Amended Memorandum
of Decision. - | | -

3. All three parties to the underlying apﬁea! applied for and were granted
certiﬂcatioﬁ'to appeal to the Appellate Court and all have filed their appealé. Itis
likely that one or more of the parties will seek further review of any decision

rendered by the Appellate Court.

ovaosdorty ' 2
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4.  Forthese reasons, a final legal answer is needed from the Supreme

Court.

. LEGAL G'R‘OUNDS FOR TRANSFER.
1. -Practice Book § 65-2 provides for transfer.
2 All parties agree that the three related appeals should be transferred.
3 Any Appellate doud decision will likely lead to a Sﬁpreme Court

appeal, given the parties and the issues.

For these reasons, PIéjntiff { Appellant Lime Rock Park, LL.C moves for

transfer to the Supreme Court.

A copy of the trial court's Amended Memorandum of Decision dated July 17,

2018 is attached.

PLAINTIFF / APPELLANT,
LIME ROCK F’ARK, LLC

By //-]/\_Q Q /6
Maureen Danz:\}r;):ox
mecox@carmodytaw.com
Carmody Torrance Sandak &

Hennessey LLP
50 Leavenworth Street
Waterbury, CT 06721-1110
Tel.: (203) 573-1200
Fax: (203) 575-2600
Juris No. 008512 ‘

| (W3054011) : 3
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CERTIFICATE OF COMPLIANCE AND CERTIFICATION OF SERVICE

Pursuant to Practice Book §§ 62-7 and 66-3, | hereby ceriify that this Motion
to Transfer Appeal to Supreme Court complies with all applicable rules of appellate
’ procedure that it does ot contaim any hames or personally-identifying-information----- -+ - - -
that is prohibited from disclosure by rule, statute, court order, or case law; and thata
copy has been served electronically on the undersigned counsel, this 2’ day of
October, 2018. .

Timothy S. Hollister, Esq.

Shipman & Goodwin LLP

One Constitution Plaza

Hartford, CT 06103-1919.
thollister@goodwin.com

Counsel for Lime Rock Citizens Council,
LLC

Charles R. Andres, Esq.

L.eClair Ryan

545 Long Wharf Drive, 9th Floor
New Haven, CT 06511
charles.andres@leclairryan.com

Counsel for Planning and Zoning

"~ Commission

of the Town of Sahsbury

Qa2

Maureen Danehy Cox’
Commissioner of the Superior Court

{W3054041} ' 4
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SUPREME COURT
STATE OF CONNECTICUT

AC 42172
LIME ROCK PARK, LLC .
V.

PLANNING AND ZONING COMMISSION OF THE TOWN OF SALISBURY

JANUARY 17, 2019
ORDER

THE MOTION OF THE PLAINTIFF-APPELLANT, FILED OCTOBER 29, 2018,
TO TRANSFER APPEAL TO SUPREME COURT, HAVING BEEN PRESENTED TO
THE COURT, IT IS HEREBY O RD E R E D THAT NO ACTION IS NECESSARY.

BY THE COURT,

- 181
CORY M. DAIGE
ASSISTANT CLERK-APPELLATE

NOTICE SENT: JANUARY 18, 2019

HON. JOHN D. MOORE

COUNSEL OF RECORD

CLERK, SUPERIOR COURT LLI-CV15-6013033-S

180165
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STATE OF CONNECTICUT

SUPREME COURT

APPELLATE COURT
CAROLYN C. ZIOGAS o 231 CAPITOL AVENUE
CHIEF CLERK HARTFORD, CT 06106
SUSAN C. REEVE . TEL. (860) 757-2200

DEPUTY CHIEF CLERK FAX (860) 757-2217

January 17, 2019

Re: A.C. 42172 Lime Rock Park, LLC v. Planning and Zoning Commission of the Town
of Salisbury

Dear Counsel:

Pursuant to Practice Book §65-1, the above-captioned appeal has been
transferred to the Supreme Court. The Supreme Court docket number assigned is
S.C. 20238. Use only the Supreme Court number on all future filings in this appeal.

Briefing is in accordance with P.B. 67-1 et seq Any due dates estabhshed in the
Appellate Court remain in effect.

For further information, please see Chapter 67 of the Connecticut Practice Book
and the Judicial Branch website. :

The clerk assigned to your case is Attorney Cory M. Daige. This office has no
information regarding the reason for transfer. However, if you have other questions
concerning this appeal, Attorney Daige may be reached at 860-757-2149.

Very truly yours,
: IS/
Carolyn C. Ziogas
Chief Clerk
Notice Sent: January 17, 2019
Hon. John D. Moore _
Clerk, Superior Court (LLI-CV-15-6013033-S)
Counsel of Record
L. Jeanne Dullea Carl D, Cicchetii Rene L. Roberison Luke P. Matyi Cory M. Daige Maurilio Amorim Rachelle Alexandre
Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Assistant Clerk Temp. Asst. Clerk
860-757-2144 860-757-2223 860-757-2229 B860-757-2249 860-757-2149 B60-757-2242 B60-757-2225
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SC 20237 ' : ‘SUPREME COURT

LIME ROCK PARK, LLC

STATE OF CONNECTICUT
V. '
PLANNING AND ZONING COMMISSION :
OF THE TOWN OF SALISBURY : FEBRUARY 26, 2019

MOTION, ON CONSENT, FOR PERMISSION
TO FILE JOINT APPENDIX PART ONE IN 8C 20237

With the consent of plaintiff / appellee, Lime Rock Park, and co-defendant / appellee,
the Planning and Zoning Commission of the Town of Salisbury, intervenor / co-defendant /
appellant, Lime Rock Citizens Council (the "Citizens Council"), hereby moves for
permiséion to file a joint Appendix Part One in‘the above-captioned action and the related‘ |
actions dockéted at SC 20238 (in which the Planning and Zoning Commission is the '
appellant) and SC 20239 (in whichlLime Rock Park is the appellant).

I BRIEF HISTORY. |

This case is a zoning appeal, brought by Lime Rock Park, LLC, owner and operator
of the Lime Rock automobile race track, operations buildings, and campground in
Salisbury, from zoning regulations adopted in November 2015 that sought to clarify énd
codify limits on the Track’s operations contained in injunctive orders dating back to 1959.

A key issue in the 2015 amendments is the authority of the Salisbury Planning and Zoning
Commission ("PZC") to continue, by regulation, a court order that has banned Sunday auto
racing sinée 1859. Lime Rock Citizens Council, representing about 500 propérty owners
within two miles of the Track, as well as a church, cemetery association, and classical

" music venue (Music Mountain), all of which are impacted by the Track, intervened on the
side of the Salisbury PZC in 2016. After severral oral arguments and supplements of the

record, the trial court (the Hon. John D. Moore), in an extensive memorandum of decision,

7420583
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invalidated the TPZC's ban on Sunday racing, but upheld other limits on racing. All parties
sought certification, which was grantéd in September 2018, On January 17, 2019, this
appeal was transferred to the Supreme Court. The separate_appeals filed by Lime Rock
Park and the Commission were aiso transferred to the Supreme Court. See SC 20238 and
SC 20239. | |
1. FACTUAL BASES FOR PE'RMISSION TO FILE JOINT APPENDIX PART ONE.
- 1. Practice Book § 67-8 requires an appellant to file an Appendix to its Appéal
Brief, which Appendix shall be divided into two parts. ‘Abpendix Part One must contain
various items from the record, including but not limited to the docket sheets; all relevant
pleadings, motions requests, findings, and opinions or decisions of the trial court; and the
signed Judgment File. | |

2. Because each of the parties to this action sought, and wés granted,
certification to appeal, three separate appeals arising from the same Supefior Court
Memorandum of Decision are currently pendirig before this Court.

3. Because each of the parties to this action is an appellant in one of the
" three related appeals, each party must file an Appendix Part One pursuant to Practice
Book § 67-8. _ .

4. The Appendix Part One filed in each of the three related appeals will be
identical and voluminous, due in part to the extensive Memorandum of Decision issued by
the Superior Court,

5. Accordingly, to avoid unnecessary duplication and to reduce the volume of
the record filed in each appeal, the Citizens Council seeks to file one joint Appendix Part
O_ne in this appeal, SC 20237, which shall aiso operate as the Appendix Part One in the
appeals docketed ét SC 20238 and SC .20239..

6. Corresponding motions have al'so been filed in SC 20238 and SC 20239.
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tl. LEGAL GROUNDS FOR PERMISSION TO FILE JOINT APPENDIX PART ONE.

1. Practice Book § 67-8 requires an appellant to file an Appendix to its Appeal
Brief, which Appendix shall be divided into two parts. Part One of the appellant's Appéndix
must contain various items from the record, including tHe docket sheets; all relevant
pleadings, motio.ns requests, findings, and opinions or decisions of the trial court; and the
signed Judgment File.

2. All parties agrée that the filing of one joint Appendix Part One in the above-
captioned action will be more efficient and avoid unnecessary duplication in the record.

_For these reasons, the Lime Rock Citizens Council respectfully requests permission

to file a joint Appéndix Part One.

INTERVENING DEFENDANT / APPELLANT,
LIME ROCK CITIZENS COUNCIL, LLC

By Dy, Sl

Timothy S. Hollister
thollister@goodwin.com
Andrea L. Gomes
agomes@goodwin.com
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06013-1919
Tel.: (860) 251-5000
Fax: (860)251-5318
Juris No. 067385
Its Attorneys
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CERTIFICATE OF COMPLIANCE AND CERTIFICATION OF SERVICE

_ Pursuant to Practice Book §§ 62-7 and 66-3, | hereby certify that this Motion, On

Consent, for Permission to File Joint Appendix Part One in SC 20237 complies with alt
applicable rules of appellate procedure; that it does not contain any riames or personally
‘identifying information that is prohibited from disclosure by rule, statute, court order, or case
law; and that a copy of the Motion, On Consent, for Permission to File Joint Appendix Part
One in SC 20237 has been served electronically on the undersigned counsel, this 26th day
of February, 2019.

. Maureen Danehy Cox, Esq.
mcox{@carmodylaw.com
Carmody Torrance Sandak & Hennessey LLP
50 Leavenworth Street
Waterbury, CT 06721-1110
Tel.: (203) 573-1200
Fax: (203) 575-2600
Juris No. 008512

Charles R. Andres, Esq.
charles.andres@]leclairryan.com
LeClair Ryan
545 Long Wharf Drive
Ninth Floor
New Haven, CT 06511 °
Tel.: (203) 672-3204
Fax: (203) 672-3238
Juris No. 428872

Dty S filtil

Timothy S. Hollister -
Commissioner of the Superior Court
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SUPREME COURT
STATE OF CONNECTICUT

SC 20237
LIME ROCK PARK, LLC

V.

PLANNING AND ZONING COMMISSION OF THE TOWN OF SALISBURY

FEBRUARY 26, 2019 :
ORDER

THE MOTION OF THE DEFENDANT-APPELLANT, FILED FEBRUARY 26,
2019, ON C.ONSENT, FOR PERMISSION TO FILE JOINT APPENDIX PART ONE IN
SC 20237, HAVING BEEN PRESENTED TO THE COURT, IT IS HEREBY
ORDERE D GRANTED. A JOINT APPENDIX PART ONE SHALL BE FILED IN SC
20237.

BY THE COURT,

1S/
CORY M. DAIGE
ASSISTANT CLERK-APPELLATE

NOTICE SENT: FEBRUARY 27, 2019
COUNSEL OF RECORD

180208
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SC 20238 |
LIME ROCK PARK, LLC .~ :  SUPREME COURT
v. 5 STATE OF CONNECTICUT

PLANNING AND ZONING COMMISSION :
OF THE TOWN OF SALISBURY, ET AL, . FEBRUARY 26, 2019

MOTION, ON CONSENT, FOR PERMISSION
TO FILE JOINT APPENDIX PART ONE IN SC 20238

With the consent of plaintiff / apbeliee, Lime Rock Park, LLC and intervenor / co-
defendant l appellee, Lime Rock Citizens Council, co-defendant / appellant, the Planning
and Zoning Commission of the Town of Salisbury (“Commission"), hereby moves for
permission to fite a joint Appendix Part One in the abéve-captioned action and the related
actions docketed at SC 20237 (in which Lime Rock Citizens Council is the appeltant) and
SC 20239 (in which Lime Rock Park, LLG is the appeliant). |
R BRIEF HISTORY OF THE CASE,

This case is a zoning appeal, b}ought by Lime Rock Park, LL.C, owner and operator
of the Lime Rock automobile race track (“the Track”), operations buildings, and
| campground in Salisbury, from amendments to zoning regulations adopted in November
2015 that sought to clarify zoning regulations for a "Track for Racing Motor Vehicles”, which
is aliowed as a special permit use in the RE Zoning District. Since at least 1985, the
regulation had provided that motor vehicle racing was allowed only at hours permitted by a
“court order”, i.e., a reference fo a court decisidn in a private nuisance action against the
Track brought by property owners in -the vicinity of the Track. (The Commission is not a
party in that action.) In an effort to separate the zoning regulations from the prfvate

nuisance action, the Commission deleted all references to the “court order”, and instead
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inserted the permitted race times that had been agreed to by .the parties in most recent
stipulated judgment in that case, which included a prohibition of racing at all hours on
Sundays. After several oral arguments and supplements of the record, the trial court (the
Hon. John D. Moore), in an extensive Memorandum, invalidated the Commission's
prohibition on Sunday racing, but upheld other limits on racing. All parties sought
certification, which was granted .'m September 2018, and all parties have filed appeals

(SC 20237 - Lime Rock Citizens Council; SC 20238 ~ Plahning and Zoning Commission of
the Town of Salisbury; SC 20239 - Lime Rot.:k Park, LLCj.

It. FACTUAL GROUNDS UPON WHICH MOViNG PARTY RELIES,

1. Practice Book § 67-8 requires an appellant to file an Appendix {o its Appeal
Brief, which Appendix shall be divided into two parts. Appendix Part One must contain

various items from the record, i-ncluding but not limited to the docket sheets; all relevant
pleadings, motions requests, ﬁndings, and opinions or decisions of the trial court; and the
signed Judgment File. |

2. Becausé each of the parties to this action sought, and was granted,
certification to appeal, three separate appeals arising from the same Superior Court
Memorandum of Decision are currently pending before this Court. |

3. Because each of the parties to this action is an appellant in one of the three
related appeails, each party must file an Appendix Part One pursuant to Practice Book § 67-
8. | |

4, The Appendix Part One filed in each of the three related appeals will be .

identical and voluminous, due in part to the extensive Memorandum of Decision issued by

the Superior Court.
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5. Accordingly, to avoid unnecessary duplication and to reduce the volume of
the record filed in each appeal, the Commission seeks to file one joint Appendix Part One
in this appeal, SC 20238, which shall also operate as the Appendix Part One in the appeals
docketed at SC 20237 and SC 20239,

6. Correspoﬁding motions are being filed in SC 20237 and SC 20239.

[1 LEGAL GROUNDS UPON WHICH MOVING PARTY RELIES,

1. Practice Book § 67-8 requires an appellant to file an Appendix to its Appeal
Briéf. which Appendix shall be divided into two ‘parts. Part One of the appellant's Appendix
must contain various iteﬁ‘us from the record, inbluding the docket sheets; all relevant
pleadings, motions requests, findings, and opinions or decisions of the trial court; and the
signed Judgment File. ‘

2, All parties agree that the filing of one joint Appendix Part One in the above-
captioned action will be more efficient and avold unnecessary duplication in the record,
For these reasons, the Commission respectfully requests permission to file a joint Appendix
Part One.

THE DEFENDANT/APPELLANT, a
PLANNING & ZONING COMMISSION OF
THE TOWN OF SALISBURY

BY LECLAIRRYAN, PLLC

(w4l
By:
Charles R. Andres

545 Long Wharf Drive, Ninth Floor
New Haven, Connecticut 06541
Telephone: 203.672.3204

Fax: 203.672.3238

Email: charles.andres@leclairryan.com

Juris No. 428872
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CERTIFICATE OF COMPLIANCE AND CERTIFICATE OF SERVICE

Pursuant to Practice Book §§ 62-7 and 66-3, | hereby certify that this Motion, On
Consent, for Permission to File Joint Appendix Part One in 5C 20238 complies with all
applicable rules of appellate procedure and that it does not contain any names or
personally identifying information that is prohibited from disclosure by rule, statute, court
. order, or case law.. | further certify that the foregoing Motion, On Consent, for Permission to
File Joint Appendix Part One in SC 20238 waé electronically filed this 26" day of February,
2019 and that a copy was e-mailed to all cou‘ns'él of record and the undersigned counsel's
client as noted below on February 26, 2019. Counse| consents to the filing of this Motion
electronically.

Méureen Danehy Cox, Esq.  Timothy S. Hollister

meox@carmodylaw.com ~ thollister@goodwin.com

Carmody Torrance Sandak & Hennessey LLP  Shipman & Godwin LLP

50 Leavenworth Street . One Constitution Plaza

Waterbury, CT 06721-1110 , Hartford, CT 06013-1919
Telephone: 203.573.1200 Telephone; 860.251.5000
Fax: 203.575.2600 Fax: 860.251.5318

Juris No. 008512 Juris No. 057385

NN

harles R. Andres

906104424-1
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SUPREME COURT
STATE OF CONNECTICUT

SC 20238
LIME ROCK PARK, LLC
V.
PLANNING AND ZONING COMMISSION OF THE TOWN OF SALISBURY

FEBRUARY 286, 2019
ORDER

THE MOTION OF THE DEFENDANT-APPELLANT, FILED FEBRUARY 286,
2019, ON CONSENT, FOR PERMISSION TO FILE JOINT APPENDIX PART ONE IN
SC 20238, HAVING BEEN PRESENTED TO THE COURT, IT [S HEREBY .
ORDEREDGRANTED. A JOINT APPENDIX PART ONE SHALL BE FILED IN SC
20237.

BY THE COURT,

I1S1
CORY M. DAIGE
ASSISTANT CLERK-APPELLATE

NOTICE SENT: FEBRUARY 27, 2019
. COUNSEL OF RECORD

180299
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8C 20239 | :  SUPREME COURT

LIME ROCK PARK, LLC ' :
| STATE OF CONNECTICUT

V.
PLANNING AND ZONING COMMISSION :
OF THE TOWN OF SALISBURY B FEBRUARY 26, 2019

MOTION, ON CONSENT, FOR PERMISSION TO FILE
- JOINT APPENDIX PART ONE SC 20239

~ Plaintiff/Appellant Lime Rock Park, LLC heréby moves for permission fo file a joint
Appendix Part One for the abové-captioned action and the related actions docketed at
SC 20237, in which Lime Rock Citizens Council, LLC is the appéllant, and SC 20238, in
which the Planning and Zoning Commission of the Town of Salisbury is the éppellant (the
“‘Related Appeals”). Upon information and belief, the Planning and Zoning Commission of
the Town of Salisbury and Lime Rock Citizens Council, LLC intend to file similar motions in
the Related Appeals. The Planning and Zoning Commission of the Town of Salisbury and

Lime Rock Citizens Cquncil, LLC consent to this motion.

. BRIEF HISTORY. _
Plaintiff / Appellant Lime Rock Park, LLC appealed from the Town of Salisbury

Planning and Zoning Commission’s 2015 adoption of amendments to its zoning regulations
on various grounds including, inter alia, that the amendments violated state laws regarding
racing activities and noise regulation, that the amendments failed to further any Iegit.imate T
land use interest, and that the amendments Qiolated the rights of the one entity they
regulated, Lime Rock Park, LLC. The defendant Commission appeared and participéted in
the appeal, along with Lime Rock Citizens Council, LLC (“Council”) which was granted |

intervenor status. After briefing and several hearings, the court (the Honorable J.D. Moore),
{Waomssa}
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issued a Memorandum of Deciéion whereby the court sustained the appeal in part and |
denied it in part. Thereafter, each of the parﬁes moved for reargument and/or
reconsideration of various parts of the Decision, with supporﬁné memoranda. The court
ordered reargument, and the parties filed various objections and memoranda related to thé
issues raised. The court heard argument on the motions and then sought additional
information regarding the zoning regulations. On July 17, 2018, the court issued an
Amended Memorandum of Decision. Thereafter, Lime Rock Park, LLC and the other
parties each filéd separate petitions for certification to the Appellate Court, which petitions
were granted. Thereafter, this appeal and the Related Appeals weré all trans_ferred tothe -

Supreme Court.

. FACTUAL BASES FOR PERMISSION TO FILE JOINT APPENDIX PART ONE. |

1. Practice Book § 67-8 requires an appellant to file an Appendix to its appeal
brief, which Appendix shall be divided into two parts. Appendix Pad One must contain
various items.from the record, including but.n_ot limited to the docket éheets; all relevant
pleadings, motions, requests, findings, and opinions or decisions of the trial court; and the |
signed judgment file.

2. Because each of the parties to this action sought, and was granted,
ceitification to appeal, three separate appeals arising from the same Superior Court
'memorandum. of decision are currently pending before.-this Court.

3. Because each of thé parties to this action is an appellant in one of the
three related appeals, each party must file an Appendix Part One pursuant to Practice
Book § 67-8. ' ‘

4 The Appendix Part One filed in each of the three related appeals will be
identical and voluminous, due in part to the extensive memorandum of_ decision and

amended memorandum of decision issued by the Superior Court.

{W3091658) 2
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5. Accordingly, to avoid unnecessary duplication and to reduce the volume- of
the record filed in each appeal, the parties seek to file one joint Appendix Part One. The
Appendix Part One will be filed in appeal SC 20237, but shall also operate as the Appendtx
Part One in the appeals docketed at SC 20238 and SC 20239.

6. = Corresponding motions have also been filed in SC 20237 and SC 20238.

. LEGAL GROUNDS FOR PERMISSION TO FILE JOINT
APPENDIX PART ONE, '

1. Practice Book § 67-8 requires an appellant to file an Appendix to its Brief,
which Appendix shall be divided into two parts. Part One of the appellant's Appendix must
contain various items from the récord, including the docket sheets; all relevant pleadings,
motions, requests, findings, and opinions or decisions of the tfial court; and the signed
judgment file. | ' | ~

2, All parties agree that the filing 6\' one joint Appendix Part Ohe in the above-

captioned action will be more efficient and évoid unnecessary duplication in the record.

{W3091658) ' 3
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For these reasons, Lime Rock Park, LLC respectfully requests that it and the

appellants in the Related Appeals be granted permission to file a joint Appendix Part One.

PLAINTIFF / APPELLEE,
LIME ROCK PARK; LLC

;-
By ”’*’\—Q Czo
Maureen Dahehy Cox
mcox@carmodylaw.com
Carmody Torrance Sandak &
Hennessey LLP
50 Leavenworth Street
P. 0. Box 1110
Waterbury, CT 06721-1110
Tel.. (203) §73-1200
Fax: (203) 575-2600 = .
Juris No. 008512

{W3091658} 4
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CERTIFICATE OF COMPLIANCE AND CERTIFICATION OF SERVICE

Pursuant to Practice Book §§ 62-7 and 66-3, | hereby certify that this Motion
for Permission to File Joint Appendix Part One complies with all applicable rules of
appeliate procedure; that it does not contain any names or personally identifying
information that is prohibited from disclosure by rule, statute, court order, or case law;
and that a copy of the Motion for Permission to File Joint Appendix Part One has been
served electronically on the undersigned counsel, this 26th day of February, 2019:

Charles R. Andres, Esq.
charles.andres@leclairryan.com
LeClair Ryan

545 Long Wharf Drive

Ninth Floor

New Haven, CT 06511

Tel.: (203)672-3204

Fax: (203) 672-3238

Juris No. 428872

Counsel for Planning and Zoning Commission
of the Town of Salisbury

Timothy S. Hollister, Esq.
thollister@goodwin.com
Andrea L. Gomes
agomes@goodwin.com
Shipman & Goodwin LLP
One Constitution Plaza
Hartford, CT 06013-1819
Tel.: (860) 251-5000
Fax: (860) 251-5318
Juris No. 057385
Counsel for Lime Rock Citizens Council, LLC

¥

fQ

Maureen Danehy Cox -/
Commissioner of the Superior Court
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SUPREME COURT
STATE OF CONNECTICUT

SC 20239

LIME ROCK PARK, LLC

‘ V.

PLANNING AND ZONING COMMISSION OF THE TOWN OF SALISBURY

FEBRUARY 26, 2019
‘ ORDER

THE MOTION OF THE PLAINTIFF-APPELLANT, FILED FEBRUARY 26, 2019,
~ON CONSENT, FOR PERMISSION TO FILE JOINT APPENDIX PART ONE SC 20239,
HAVING BEEN PRESENTED TO THE COURT, IT ISHEREBYORDERED
GRANTED. A JOINT APPENDIX PART ONE SHALL BE FILED IN SC 20237.

BY THE COURT,

1S/
CORY M. DAIGE
ASSISTANT CLERK-APPELLATE

NOTICE SENT: FEBRUARY 27, 2019
COUNSEL OF RECORD

180301
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